
Fundamental rights:  
challenges and  

achievements in 2010

ANNUAL 
REPORT

doi:10.2811/25695	
TK-AG

-11-001-EN
-C

Fundam
ental rights: challenges and achievem

ents in 2010

2010 marked the first year the European Union (EU) operated on the basis of a legally binding bill of rights – the 
Charter of Fundamental Rights of the EU. This year’s annual report of the European Union Agency for Fundamental 
Rights puts the spotlight on the achievements and challenges of the EU and its Member States as they strive to 
inject robust life into their fundamental rights commitments. Steps forward in 2010 included, among many, the 
reinforcement of a fundamental rights check of EU legislative proposals and the adoption of the regulation on 
the Citizens’ Initiative – an important new EU participatory democracy tool. Moves by several Member States to 
strengthen or create National Human Rights Institutions or the ratification of the United Nations Convention on the 
Rights of Persons with Disabilities (CRPD) by the EU complemented this picture. 

Still, there is no room for complacency. The EU continues to face various issues of concern in the fundamental rights 
field, such as persisting and extreme poverty as well as social exclusion among Roma communities and deteriorating 
conditions of asylum seekers in certain Member States. In 2010, the European Court of Human Rights delivered over 
600 judgments for violations of human rights against almost all 27 EU Member States. 

This report examines progress on EU and Member State rights obligations under the Charter of Fundamental Rights of 
the EU, covering the following topics: situation of Roma in the EU; asylum immigration and integration; border control 
and visa policy; information society and data protection; the rights of the child and protection of children; equality 
and non-discrimination; racism and ethnic discrimination; participation of EU citizens in the Union’s democratic 
functioning; access to efficient and independent justice; and victims’ protection.
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2010wasinvariouswaysawatershedyearinfundamentalrightsintheEuropeanUnion(EU).Forinstance,thecommonly
agreedEUrulesonfreemovementandnon-discriminationwereintensivelydiscussed,notablyinthecontextoftherights
ofpersonsbelongingtominoritiessuchastheRoma.Thissetaclearpoliticalsignalasregardsthelegallybindingcharacter
oftheCharterofFundamentalRightsoftheEuropeanUnionwhenimplementingEUlaw.

ThisannualreportoftheEuropeanUnionAgencyforFundamentalRights(FRA)coversthemaineventsanddevelopments
intheareaoffundamentalrightsintheEUduring2010.Itisdifferentfrompreviousannualreportsbothincontentand
form.AsitsnewtitleFundamental rights: challenges and achievementssignals,thisannualreportprovidesareviewof
themainfundamentalrightsdevelopmentsandeventsintheEUin2010.Eachsuccessiveannualreportwillincreasingly
allowfortheidentificationoftrendsinanareabuiltonthecommonvaluesthatformthebasisoftheprocessofEuropean
integrationandtheMemberStates’constitutionaltraditions.

TheannualreportencompassesthefullrangeoffundamentalrightsissuescoveredbythescopeoftheFRAmandate.It
looksatdevelopmentsatbothEuropeanaswellasnationallevel,alsotakingintoaccountinternationalstandards.Various
institutionsandmechanisms,suchasthoseestablishedbytheCouncilofEurope,continuetoprovidevaluableinformation
forthisreport.

WewouldliketothankthemembersoftheFRAManagementBoardfordiligentlyoverseeingtheprocessofcompleting
theAnnualReportandtheFRAScientificCommitteeforthevaluableadvicetheyprovidetoguaranteethesoundnessof
thisimportantFRAreport.SpecialthanksgototheNationalLiaisonOfficerswhocommentedonadraftofthisreport,
therebyimprovingitsqualityandensuringcorrectfactualinformationatEUMemberStatelevel.

WealsotakethisopportunitytothankthestaffoftheFRAfortheircommitmentandhardworkonthisandalltheother
FRAreportsduringtheyear.

Ilze Brands Kehris Morten Kjaerum
Chairperson of the FRA Director of the FRA

Foreword



  Asylum, immigration and integration

  Border control and visa policy

  Information society and data protection

  The rights of the child and protection of children

  Equality and non-discrimination

 Racism and ethnic discrimination

  Participation of EU citizens in the Union’s 
democratic functioning

  Access to efficient and independent justice

 Protection of victims
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The FRA Annual Report covers several titles of the  
Charter of Fundamental Rights of the European Union,  
colour coded as follows: 
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Lastyear’sannualreportanalysedinitsintroductionthe
positivepotentialtheTreatyofLisbonhasfortheprotec-
tionoffundamentalrightsattheEuropeanlevel.Now,we
canlookbackatthefirstyeartheEUwasoperatingon
thebasisofalegallybindingbillofrightsofitsown–the
CharterofFundamentalRightsoftheEuropeanUnion.2010
alsosaw–aftermanyyearsofdiscussioninthiscontext–
concretenegotiationsontheupcomingformalaccessionof
theEUtotheEuropeanConventiononHumanRights(ECHR).
Inadditiontoprovidingthisnewdouble-entrenchmentin
fundamentalrightsstandards,theLisbonTreatymovesthe
EUclosertocitizens.Forinstance,itoffersincreasedaccess
tojustice.Measuresadoptedinareasformerlycoveredby
thethirdpillar,includingcriminallaw,arenowincludedin
thejurisdictionoftheCourtofJusticeoftheEuropeanUnion
(CJEU).Moreover,thetreatyestablishesanewinstrument
ofdirectdemocracy–theEuropeanCitizens’Initiative.The
latterinnovationwillallowEUcitizenstoarticulatetheir
ideasandwishesforEUengagementinaspecificpolicy
field.Anotherinnovationofthenewtreatyisarenewed
commitmenttodiversityandagainstdiscrimination.Onthe
basisofthisnewlegalenvironment,theEuropeanCommis-
sionconcludedinitsCommunicationonaStrategy for the 
effective implementation of the Charter of Fundamental 
Rights of the European Unionintheautumnof2010that
“[a]llthecomponentsofanambitiousfundamentalrights
policyarethereforepresent”.Thisalsoholdstruefroman

Introduction

institutionalperspective.Increasingly,theEUisequipped
witha‘fundamentalrightsarchitecture’thatgoesbeyond
theestablishmentofaFundamentalRightsAgencyatEU
level.

Forthefirsttime,withEuropeanCommissionVice-President
VivianeReding,amemberoftheCommissionisspecifi-
callyresponsiblefortheprotectionoffundamentalrights.
AsEUCommissionerforJustice,FundamentalRightsand
Citizenship,sheannounceda“zero-tolerancepolicy”vis-à-
visviolationsoftheCharterinaCommissionCommunica-
tiononEUpolicyintheareaoffundamentalrights,aswell
asaregularannualreportontheimplementationofthe
CharterofFundamentalRights.InitsCommunicationona
strategyfortheeffectiveimplementationoftheCharter
ofFundamentalRights,theEuropeanCommissionstated
thatitwill“makethefundamentalrightsprovidedforin
theCharteraseffectiveaspossible”.Partofthisstrategy
isadetailedassessmentoftheimpactofproposedlegisla-
tiononfundamentalrights.Inthiscontext,theEuropean
Commissionalsodeclaredthatitwould“stronglydefend”
itspositionwhenitcomestothestandardsoffundamen-
talrightsprotectioncontainedinitslegislativeproposals,
anditwouldnotifytheCouncilandtheParliamentofits
oppositioniftheyseektolowerthosestandards.Initsfirst
Report on the application of the EU Charter of Fundamental 
Rights,whichwaspublishedattheendofMarch2011,the

The Treaty of Lisbon’s ‘first year’ shapes the political landscape

The new treaty base provided by the Treaty of Lisbon set the scene for the work of the European Union (EU) in 
2010. Various components of this treaty promise a more fundamental rights-orientated and more accessible EU. 
Indeed, during 2010 the major EU institutions highlighted the importance of fundamental rights in the context 
of legislation undertaken at EU level. The FRA Annual Report identifies challenges and achievements as they 
emerged in 2010. Its chapters cover the nine areas identified by the Agency’s Multi-annual Framework 2007-2012. 
 Chapter 10 is new and provides an overview of international obligations relevant to the areas of EU law covered 
in this report. The report’s appearance – including ‘Promising practices’ and ‘FRA Activity’ boxes – also reflects a 
new development, following a multi-modular approach where single chapters can stand alone.
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EuropeanCommissionhighlightsvariousfundamentalrights
challenges,includingtheneedtoaddressthecorrectbodies
whenlodgingcomplaintsinrelationtorightsenshrinedin
theEUCharterofFundamentalRights.Inthoseareaswhere
theEUCharterdoesnotapply,citizens’fundamentalrights
areguaranteedbynationalauthoritiesaccordingtotheir
constitutionalsystems.1TheEuropeanCommissionreport
isaccompaniedbyaStaffworkingpaperprovidingclear
exampleswhentheCharterappliesandwhenitdoesnot.
Theseexamplesarealltakenfromlettersfromthegeneral
publicaswellasfromquestionsandpetitionssenttothe
EuropeanCommissioninthecourseof2010.2

Theothermajorinstitutionalplayers,theEuropeanParlia-
mentandtheCounciloftheEuropeanUnion,haveequally
underlinedtheircommitmenttofundamentalrights.Atthe
endof2009,whentheTreatyofLisbonenteredintoforce,
theEuropeanParliamentamendeditsrulesofprocedure.
ThenewrulesprovideforamechanismthataCommittee,
apoliticalgrouporatleast40MembersofParliamentcan
referaproposalforalegislativeacttotheCivilLiberties,
JusticeandHomeAffairs(LIBE)Committeeiftheyconsider
thattheproposalorpartsofit“donotcomplywithrights
enshrinedintheCharter”.TheopinionoftheLIBECommittee
shallbeincludedinanannextothereportofthecommit-
teeresponsibleforthesubjectmatter,accordingtoruleNo.
36oftherulesofprocedure.Oneyearlater,theEuropean
Parliamentagainunderlineditscommitmenttoanefficient
fundamentalrightsprotectionsystematEUlevel.Inits2010
resolutiononfundamentalrightsandtheTreatyofLisbon,
theParliamentcalls“ontheEUdecision-makinginstitutions
tousethedataandfactsprovidedbytheFRAduringthe
preparatorystageoflegislativeactivity,indecision-making
and/ormonitoringprocessesandtobeinconstantandclose
cooperationwiththeFRA”.3

1 EuropeanCommission,COM(2011)160final,30March2011.
2 EuropeanCommission,SEC(2011)396final,30March,2011.
3 EuropeanParliamentResolutionof15December2010onthe

situationoffundamentalrightsintheEuropeanUnion(2009)–
effectiveimplementationaftertheentryintoforceoftheTreatyof
Lisbon(2009/2161(INI),point33.

Similarly,theCounciloftheEuropeanUnionsetupanew
permanentWorkingPartyonFundamentalRights,Citizens’
RightsandFreeMovementofPersons(FREMP)inDecember
2009,replacingaworkingpartythathaddealtwithhuman
rightsbutwhosefocushadbeenonexternalrelations.The
workinggroupis“taskedwithallmattersrelatingtofunda-
mentalrightsandcitizens’rightsincludingfreemovementof
persons,negotiationsonaccessionoftheUniontotheECHR
[and]thefollow-upofreportsfromtheEUAgencyforFunda-
mentalRights”.4Thischangeissymptomaticoftheincreasing
emphasisonthesituationoffundamentalrightswithinthe
EU.Theestablishmentofthefundamentalrightsandcitizens’
rightsworkinggroupsignalsanincreasingawarenessofthe
factthattheEUhastoconfrontnewresponsibilitiesinthearea
offundamentalrights.Morerecently,inFebruary2011,the
Counciladoptedconclusions“ontheroleoftheCouncilofthe
EuropeanUnioninensuringtheeffectiveimplementationof
theCharter”.5TheconclusionsstatethattheCouncildisposes
ofanumberoftoolstoassessandensurethecompatibility
withfundamentalrights“ofanyamendmentitproposesas
wellasoftheMemberStates’initiatives”inthecontextof
EUlegislation.AccordingtotheCouncil,thesecompatibility
checkswillensurethattheCouncilonlydeliversactswitha
‘fundamentalrightslabel’.TheCouncilalsoinvitedtheFREMP
WorkingPartytoelaboratemethodologicalguidelinesdeal-
ingwiththemainaspectsoffundamentalrightsscrutinyby
30June2011.Theseguidelinesshouldserveasguidancefor
theworkofthepreparatoryinstancesoftheCouncilwhere
relevant.Furthermore,theCouncilreaffirmeditscommitment
totakeintoaccountthereportsandopinionsoftheFRAon
specificthematictopics,whileencouragingFREMPtomaintain
andreinforcethecooperationwiththeAgency,includingthe
follow-upofFRAreportsrelevanttoitswork.

TheEUCharterofFundamentalRights“isaddressedto
theinstitutions,bodies,officesandagenciesoftheUnion
withdueregardfortheprincipleofsubsidiarityandtothe
MemberStatesonlywhentheyareimplementingUnion
law”,accordingtoitsArticle51,paragraph1.Moreover,
theCharteremphasisesthatit“doesnotextendthefield
ofapplicationofUnionlawbeyondthepowersoftheUnion
orestablishanynewpowerortaskfortheUnion,ormodify
powersandtasksasdefinedintheTreaties”(Article51,
paragraph2).6Nonetheless,astheEuropeanCommission’s
firstannualreportontheCharter’sapplicationshows,it
isfrequentlymisunderstood.Thegeneralpublicisoften
unclearaboutthescopeofapplicationoftheEUFunda-
mentalRightsCharter,judgingfromtheletterssenttothe
Commission.Thishasbeenunderlinedbysurveyfindings
oftheEuropeanOmbudsmaninMarch2011,accordingto
which72%ofEuropeancitizensdonotfeelwellinformed
abouttheEUCharterofFundamentalRights.7

4 CounciloftheEuropeanUnion,Document17653/09asof
16December2009,p.5.

5 CounciloftheEuropeanUnion,3071stJusticeandHomeAffairsCouncil
meeting,24-25February2011.

6 CharterofFundamentalRightsoftheEuropeanUnion,
OJ2010C83/389,Article51,paragraphs1and2.

7 EuropeanOmbudsman,pressreleaseNo.6/2011,18March2011.

“People’s interest in and expectations about the enforcement 
of the Charter are high. However, the Charter does not apply 
to all situations in which fundamental rights are at issue 
in the European Union. In 2010, the Commission received 
more than 4,000 letters from the general public regarding 
fundamental rights. Approximately three quarters of these 
concerned cases outside the remit of EU law. This reflects a 
frequent misunderstanding about the purpose of the Charter 
and the situations where the Charter applies or does not 
apply. ... The Charter applies to actions by all EU institutions 
and bodies. It concerns in particular the legislative work of 
the European Parliament, the Council and the Commission. 
… The Charter applies to Member States only when they are 
implementing EU law.”
European Commission, 2010Reportontheapplication
oftheEUCharterofFundamentalRights, p. 3
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thepreviousyear’sannualreport.12Thisreform,whichis
anongoingratherthanaone-offexercise,aimstoincrease
thereport’saccessibilityanditsrelevance.

Thereportalsohasanewlayout,including‘quotes’and
boxeshighlighting‘FRAActivities’and‘Promisingprac-
tices’inthefieldoffundamentalrights–theseelements
aredesignedtofacilitateitsuse.Thepromisingpractice
boxesareintendedtoencouragestakeholderstoconsider
andemulateinitiatives,whereappropriate,andtoallow
foranexchangeofexperiences.Pleasenotethattheyare
deliberatelycalled“promising”insteadof“good”practice,
sincethesepracticeshavenotbeendirectlyscrutinisedor
evaluatedbytheFRA.Toavoidanyconfusionbetweenthe
FRAAnnualReportanditsannualActivityReport,which
providesdetailedinformationonwhattheAgencyhasdone
overtherespectiveyear,thetitleoftheAnnualReportwas
changedtoFundamental rights: challenges and achieve-
ments in 2010.TheFRAactivityboxes,nonetheless,allow
thereadertogainanoverviewofthetypeofworkthat
theAgencycarriesout,byprovidingshortexamplesofFRA
activitiesovertheyear.

Withthenewmodularapproach,singlechaptersofthe
AnnualReportcanstandalone.Thisapproachallowsreaders
andFRAstakeholderstoquicklyaccessthethematicarea
inwhichtheyareinterested.Eachchapterbeginswitha
briefsummaryofthemaindevelopmentsintherespec-
tivefundamentalrightsareaoverthepastyear,thereby
identifyingmajordevelopmentsinthefieldsatstake.Each
chapteralsohasitsownoutlookwhichoutlinesthemajor
fundamentalrightschallengestobeexpectedinthecoming
year2011.Thisintroducesaforward-lookingelementwhich
containsinformationaboutprospectivedevelopments.Each
chapteralsoincludesabibliography,whichdoesawaywith
theneedforanoverallbibliography.ThisFRAAnnualReport
isorganisedusingacolourcodebasedonthedifferent
titlesoftheCharterofFundamentalRightsoftheEuro-
peanUnion–Freedoms(TitleII),Equality(TitleIII),Citizens’
Rights(TitleV)andJustice(TitleVI).A16-pagestand-alone
summaryhighlightsselectedlegalandpolicydevelopments
toprovidereaderswithanoverviewofkeyfindingsin2010.

Furthermore,themulti-modularapproachallowsamore
in-depthtreatmentofthevariouspolicyfieldswherefunda-
mentalrightsapply.Thestructureofthereportcontinuesto
bebasedontheAgency’sMAF.Incontrasttoearlierreports,
the2011AnnualReportdedicatesachaptertoeachMAF
area.Italsosubstantiallyexpandsthechaptersthatarenot
relatedtoequalityandracismtoprovideinformationabout
mainstreamareassuchascitizens’rights,dataprotection
andaccesstojustice.Thismorebalancedcoverageofthe-
maticareashelpstounderlinethattheAgencydoesnot
onlyaddressissuesinthefundamentalrightsfieldthatare
ofspecialrelevancetospecificpopulationgroups,suchas

12 ThecontributionsdeliveredintheframeworkoftheFRPconsultations
areavailableat:fra.europa.eu/fraWebsite/networks/frp/
frp-contributions/frp-contributions_en.htm.

WhiletheEuropeanCommissionAnnualReportfocuseson
theimplementationandapplicationoftheEUCharterof
FundamentalRights,theFRAAnnualReportcoversmore
generalfundamentalrightsissueswithinthecompetencies
oftheEuropeanUnion.Ontheotherhand,theFRAAnnual
ReportisalsomorelimitedinscopethantheEuropean
CommissionreportasitonlycoverstheareasoftheAgen-
cy’scurrentMulti-annualFramework(MAF)2007-2012,
whichdefinesthethematicareastheAgencyhastofocus
itsworkon.TheCounciloftheEuropeanUniondecideson
theMAF,whichrunsforfiveyears.Thecurrentonecovers
ninethematicareas:asylum,immigrationandintegration;
bordercontrolandvisapolicy; informationsocietyand
dataprotection;therightsofthechildandprotectionof
children;equalityandnon-discrimination;racismandethnic
discrimination;participationofEUcitizensintheUnion’s
democraticfunctioning;accesstoefficientandindependent
justice;andprotectionofvictims.8

AnissuefallswithintheEUcompetencies,iftheEUhas,for
instance,asharedorsupportivecompetencetodealwith
amatter,regardlessofwhetherithasmadeuseofthe
respectivecompetence.Thisreportisthereforenotneces-
sarilylimitedtoexistingsecondaryEUlaw.Itdealswith
fundamentalrightsinthesenseofArticle6oftheTreaty
ontheEuropeanUnion(TEU),followingtherebythreedif-
ferentnormativesources:theEUCharterofFundamental
Rights,fundamentalrightsasguaranteedbytheECHR,as
wellasrightsastheyresultfromtheconstitutionaltraditions
commontotheEUMemberStates.Thelattertwosources
constitutegeneralprinciplesoftheUnion’slaw.Sincethe
CourtofJusticeoftheEuropeanUnion(CJEU),whenidentify-
inggeneralprinciplesoflaw,occasionally“drawsinspiration
from[…]theguidelinessuppliedbyinternationaltreaties
forprotectionofhumanrightsonwhichtheMemberStates
havecollaboratedortowhichtheyaresignatories”,9the
FRAAnnualReportalsolooksinChapter10atselected
internationalobligationsoftheEUMemberStates.

A new face for FRA’s  
Annual Report
AccordingtotheFRAFoundingRegulation,10theAgency
isrequiredto“publishanannualreportonfundamental-
rightsissuescoveredbytheareasoftheAgency’sactivity,
alsohighlightingexamplesofgoodpractice”.11ThisisFRA’s
thirdAnnualReport,theconceptofwhichwasdeveloped
inlinewithfeedbackfromvariousAgencystakeholders.
ThefeedbackalsoincludesthatofparticipantsintheFun-
damentalRightsPlatform(FRP)whogavetheirviewson

8 CouncilDecision(2008/203/EC)implementingRegulation(EC)
No.168/2007asregardstheadoptionofaMulti-annualFramework
(MAF)fortheFRAfor2007-2012.

9 OpinionoftheCourtofJusticeoftheEuropeanUnion(1996).
10 CouncilRegulation(EC)No.168/2007of15February2007

establishingaEuropeanUnionAgencyforFundamentalRights,
OJ2008L53.

11 Ibid.,Article4,paragraph1(e).
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immigrants,ethnicminoritiesorLesbianGayBisexualand
Transgender(LGBT)people.

Thesectionon internationalhumanrights instruments
andobligations,whichwasintroducedforthefirsttimein
anannextothepreviousyear’sAnnualReport,hasbeen
expandedintoafullchapter,followingpositivefeedback
fromtheEuropeanParliament.13Thechapterispartofan
efforttounderlinethemultilevel-relevanceoffundamental
rights:anefficientprotectionoffundamentalrightsisonly
possibleiflocal,national,Europeanandinternationalnorms
andadministrationsinteract.Toraiseawarenessoftheinter-
nationaldimensionoffundamentalrights,thischapterwill
beupdatedineachsubsequentreport.Thisyear’schapter
alreadyincludesCroatia,thefundamentalrightssituationof
whichwillalsobecoveredinotherchaptersoffutureFRA
annualreports.ThisresultsfromtheEU-CroatiaStabilisation
andAssociationCouncildecisionof25May2010onthe
participationofCroatiaintheFRA’swork.14

TheFRAAnnualReportcoversdevelopmentsandevents
intheareaoffundamentalrightsthattookplacebetween
1January2010and31December2010.However,where
relevant,events that tookplacebetweenOctoberand
December2009orinearly2011havealsobeentakeninto
consideration.Similartolastyear,thereportdrawsondata
andinformationcollectedbytheAgency’sRAXENNational
FocalPoints(NFPs)anditsFRALEXgroupofseniorlegal
expertsineachofthe27EUMemberStates,aswellas
onthefindingsofprimaryresearchprojectscarriedoutby
theAgencyitself.TheAgency’svariousresearchprojects
arereferredtothroughoutthereportatpointswherethe
findingsaredirectlyrelevanttothethematicareasbeing
discussed.Thesefindings,rootedinresearchandexpert
analysis,enablecomparisonstobemadebetweenthe
27EUMemberStatesandalsoprovideevidenceupon
whichfuturepoliciescanbebased.Thedataandinforma-
tionprovidedischeckedforaccuracyby27liaisonoffic-
ersfromthegovernmentsofeachMemberState,andthe
reporthasundergoneinternalqualityreviewprocesses.
Feedbackonthisreportisalwayswelcomeandcanbesent
to:annualreport@fra.europa.eu.

13 EuropeanParliamentResolutionof15December2010,paragraph32.
14 DecisionNo.1/2010oftheEU-CroatiaStabilisationandAssociation

Councilof25May2010ontheparticipationofCroatiaasanobserver
intheEuropeanUnionAgencyforFundamentalRights’workandthe
respectivemodalitiesthereof,OJ2010L279.
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Roma in the EU –  
a question of fundamental 
rights implementation

TheissueofRomainclusionisaquestionoffundamental
rightsimplementation,asRomaaredisproportionallyaffected
bysocialexclusion,discrimination,unemployment,poverty,
badhousing,lowlevelsofeducationandpoorhealthstand-
ards.AlthoughtheLisbonTreatystipulatesthattheEUshould
aimtocombatsocialexclusionanddiscriminationbasedon
ethnicoriginwhendefiningandimplementingitspolicies,
anddespitetheapplicationoflegalinstrumentssuchasthe
RacialEqualityDirective,theRomacontinuetoliveinavulner-
ablesituationwithintheEUandtobediscriminatedagainst
duetotheirethnicorigin.

ThediscriminationofRomainEuropeenteredthecollec-
tiveconscienceinthecontextoffreemovementofRoma
peopleandtheir‘repatriation’.InFrance,wherelargenum-
bersofRomaweresentbacktotheirEUcountriesoforigin
overthesummerof2010,therespectivepoliciesatnational
levelraisedconcernsofcompatabilitywithEUlawandhave
sparkedawideandheateddebate.AttheendofJuly,the
FrenchgovernmentorderedaclampdownagainstRoma
immigrantsfromRomaniaandBulgaria,expellingalarge
numberofRomaanddemolishingtheircamps.Theargu-
mentfortargeteddiscriminationrestedonaFrenchinterior
ministrypaperorderingpriorityactionspecificallyagainstthe
Roma.Thepaperwasincirculationforfiveweeksbeforeit
wasleakedtotheFrenchmediaandsubsequentlywithdrawn.

ThedevelopmentandtheanalysisofthesituationofRoma
inFranceresultedintheestablishmentoftheEuropeanCom-
mission’sRomaTaskForce,basedonajointeffortbyEuropean
CommissionVice-PresidentVivianeReding,theEuropean

France’s controversial ‘repatriation’ of Bulgarian and Romanian Roma during the summer of 2010 put the  situation 
of Roma communities in Europe high on the political agenda. The fact that the right to free movement and 
 residence of European Union (EU) citizens of Roma origin was called into question generated widespread public 
and political debate over the situation of one of Europe’s largest ethnic minorities, the Roma minority, and the 
fulfilment of their fundamental rights. In its determination to weave fundamental rights into the fabric of EU 
law, the European Commission sent strong political signs in 2010 in relation to Roma, not least in setting up a 
Roma Task Force in September 2010.

Romaandkeydevelopments:

Between10and12millionRomaliveintheEU,candidatecountriesand
potentialcandidatecountriesinthewesternBalkans.Thisencompasses
abroadvarietyofpopulationgroupssuchasSinti,Gypsies,Jenisch,
Kalé,Camminanti,AshkaliandTravellers,andtheirsubgroups.Using
‘Roma’asanumbrellatermrulesoutanyprejudiceregardingthe
mannerinwhichanyofthesegroupspresentthemselves.

Keydevelopments,mainlyinthoseEUMemberStateswhereRoma
accountforasignificantpartofthepopulation,includedthefollowing:

• Romaincreasinglyfaceddifficultiesinfreelymovingandresidingwithin
theEU.CertainMemberStatesreinforcedpoliciesof‘repatriations’;

• thehousingconditionsofRomapopulationsremaineda
particularlyproblematicarea.TheEUmightprovidefurtherstimuli
toimprovethesituationthrougharevisionoftheEuropean
RegionalDevelopmentFund(ERDF)withregardstotheeligibility
ofhousinginterventionsinfavourofmarginalisedcommunities;

• theemploymentrateamongRomacontinuedtobelowerthan
thatinthemajoritypopulation;

• thelevelofeducationamongtheRomapopulationremainedvery
low.Despitethereformofnationaleducationalsystems,segregating
tendencieshavebeenreportedinanumberofMemberStates;

• Romacontinuedtosufferfrompoorhealthconditions,including
lowerlifeexpectancy,andtendedtohavelimitedaccess
tohealthcareservices.
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CommissionerforEmployment,SocialAffairsandInclusion
LászlóAndor,andtheCommissionerforHomeAffairsCecilia
Malmström.ItsmandatewastoassessMemberStates’use
ofEUfundsforRomaintegration,andtheireffectiveness.The
scopeofthetopicofRomaandtheirlivingsituationgoesfar
beyondtheissueofcross-bordermovementortheuseof
EUfunds.ThissectionoftheFRAAnnualReport,focusingon
theRomaandtheirfundamentalrightssituationintheEU,
willfirstsketchouttheinitiativesandmeasurestakenatEU
levelin2010,beforelookingingreaterdetailattheissueof
freedomofmovementand‘repatriations’oftheRomainthe
EU.Itwillthenexaminethesocialandeconomicsituation
oftheRoma,notablytheiraccesstohousing,employment,
educationandhealthcare.Here,thefocuswillrestonthose
EUMemberStateswheretheRomaaccountforasignificant
proportionofthepopulation.

European initiatives paving the 
way for Roma inclusion
2010witnessedthecontinuationofaprocessthathasput
thesocialandeconomicsituationoftheRomahighonthe
EUpolicyagenda,culminatingintheestablishmentofthe
RomaTaskForceinSeptember2010.

OntheoccasionofInternationalRomaDayon8April2010,
theSecondEuropeanSummitonRomainclusion1tookplace
inCórdobainSpain.Thesesummitsbringtogetherhighlevel
representativesfromEUinstitutions,nationalgovernments
andcivilsocietyorganisationsfromalloverEurope.TheCór-
dobasummitfocusedonthe10CommonBasicPrinciplesfor
RomaInclusion,whichwereannexedtotheJune2009conclu-
sionsoftheEmployment,SocialPolicy,HealthandConsumer
AffairsCouncil(EPSCO)meeting.2Theseprinciplesaimtoguide
theEUinstitutionsandMemberStateswhentheydesignand
implementnewpoliciesorprojectsforRomainclusion.In
ordertounderlinethepoliticalwillatEUleveltoadvancethe
socialandeconomicintegrationoftheRomainEurope,the
thenCouncilTrioPresidency–Spain, BelgiumandHungary
–issuedajointstatementattheCórdobasummit.Thedecla-
rationwasbasedonthecommitmenttomainstreamRoma
issuesintoallrelevantpolicies,aroadmapfortheactions
oftheEuropeanPlatformforRomaInclusion3–anannual
platformfortheexchangeofgoodpracticesandexperiences
–andtheeffectiveuseofEUStructuralFunds.4

TheEuropeanCouncil’scommitmenttoimprovethesituation
oftheRomawastranslatedintomoreoperationalterms
bytheEuropeanCommission.InitsCommunicationonThe 
social and economic integration of Roma in Europe of7April
2010,theEuropeanCommissionidentifiedsomecorechal-
lengesthattheEUanditsMemberStatesneedtoaddress,

1 Formoreinformation,seehttp://ec.europa.eu/social/main.jsp?catId
=518&langId=en&eventsId=234&furtherEvents=yes.

2 CounciloftheEuropeanUnion,EPSCO(2009).
3 Formoreinformation,see:

http://ec.europa.eu/social/main.jsp?catId=761&langId=en.
4 CounciloftheEuropeanUnion(2010).

including:thepromotionoftheintegrateduseofEUfundsto
tacklethemultidimensionalchallengesofRomaexclusion,
afocusonthemostdisadvantagedmicro-regions,andthe
mainstreamingofRomainclusionintootherpolicies,suchas
education,employment,publichealth,infrastructure,urban
planning,economicandterritorialdevelopment.5

On7June2010,initsConclusions on advancing Roma inclu-
siontheCouncilinvitedtheEuropeanCommissionandtheEU
MemberStates,inclosecooperationandinaccordancewith
theirrespectiveresponsibilities,tomainstreamRomaissues
“inthefieldsoffundamentalrights,genderequality,personal
securityandprotectionagainstdiscrimination,povertyand
socialexclusion,regionalcohesionandeconomicdevelop-
ment,aswellasinotherfieldsthatarekeytotheactive
inclusionofRoma,suchasensuringaccesstoeducation,hous-
ing,health,employment,socialservices,justice,sportsand
culture,andalsointheEU’srelationswiththirdcountries”.6

“The issue of Roma inclusion is a question of human  
rights implementation. We have the political commitment  
at EU level […]. We are all committed to the common  
basic principles of inclusion and equality. But improving  
the situation of the Roma population is about more than  
just principles of social inclusion. It is about all actors 
contributing to turning these principles of inclusion and 
equality into real rights.”
Morten Kjaerum, FRA Director, Second European Roma Summit, 8 April 2010

InreactiontotheconcernsaboutRomarightsandtheirsocio-
economicsituationinEuropethatemergedinsummer2010,
theEuropeanCommissionestablishedaRomaTaskForceon
7September2010.Thetaskforceincludedseniorofficialsfrom
allrelevantCommissiondepartmentsandrepresentativesofthe
EuropeanUnionAgencyforFundamentalRights(FRA).Itaimed
tostreamline,assessandbenchmarktheeffectivenessofEUand
nationalfundingbyallMemberStatesinfavouroftheintegration
ofRomafortheperiod2008-2013.7Althoughtheresponsibility
fortheintegrationofRomarestsprimarilywiththeEUMember
States,theEUhasmadesubstantialfundingavailabletosupport
MemberStateactionsinthisarea.Inotherwords,theEuropean
Commission’sRomaTaskForcehasbeenseekingtoanalysehow
EUMemberStateswerefollowingupontheCommission’sCom-
municationof7April2010.

Tofurtherstrengthenapan-Europeanresponsetotheintegra-
tionandwell-beingofRoma,theParliamentaryAssemblyof
theCouncilofEuropeadoptedinthecourseof2010tworeports
onthesituationofRomainEuropeandonthecaseofRoma
withintherecentriseinnationalsecuritydiscourseinEurope,8
inwhichitstressedthatmanyinitiativesremainedisolated
andlimited–thereforeofferingonlypartialresponses.The

5 EuropeanCommission(2010b);formoreinformation,seealso:
EuropeanCommission(2010c).

6 CounciloftheEuropeanUnion,EPSCO,Council conclusions on 
advancing Roma inclusion,Luxembourg,7June2010.

7 EuropeanCommission(2010).
8 CouncilofEurope,ParliamentaryAssembly(PACE),(2010a)and

(2010b).

http://ec.europa.eu/social/main.jsp?catId=518&langId=en&eventsId=234&furtherEvents=yes
http://ec.europa.eu/social/main.jsp?catId=518&langId=en&eventsId=234&furtherEvents=yes
http://ec.europa.eu/social/main.jsp?catId=761&langId=en
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reportsalsohighlightedthatconcreteresultsofawiderange
ofmeasurescouldnotbeproperlyevaluatedbecausemany
governmentsrefusedtocollectstatisticsbasedonethnicity.On
20October,theCouncilofEuropeheldaHighLevelMeetingon
RomaandTravellersinStrasbourg,gatheringrepresentativesof
the47CouncilofEuropecountries,theEUandtheRomacom-
munity.Inissuingthe‘TheStrasbourgDeclarationonRoma’,9
theCouncilofEuropeMemberStatesagreedtoworktogether
tocombatdiscriminationagainsttheRoma,therebyensuring
theirsocialinclusion,empowermentandbetteraccesstojus-
tice.Atthismeeting,CommissionVice-PresidentVivianeReding
announcedthat,basedonthefindingsoftheRomaTaskForce,
theEuropeanCommissionwouldpresentanEUframeworkfor
nationalRomaintegrationstrategiesinApril2011.10

Promisingpractice

Council of Europe to train Roma 
mediators
Asafollow-uptotheHighLevelMeetingonRoma
andtheadoptionoftheStrasbourgDeclarationin
StrasbourginOctober2010,theCouncilofEurope
launchedaEuropeantrainingprogrammeforRoma
mediators,whowillgivelegalandadministrative
advicetocommunities.Theprogrammeenvisages
thetrainingofschool,healthandemploymentmedi-
atorsworkingwithRomapeoplewhofacedifficulties
inexercisingtheirsocialrights,namelyaccessing
housing,education,employmentandhealthcare
services.Romamediatorswillalsoworktoimprove
thelinkbetweentheRomacommunitiesandcivil
society.

For more information, see: www.coe.int/t/dg3/
romatravellers/ source/ documents/Call_trainers_final_EN.pdf

Freedom of movement within 
the EU
Inthesummerof2010,theissueoffreemovementand
‘repatriations’ofRomabecameprominent,notablyinrela-
tiontoFrance,11wheretherespectivepoliciesatnational
levelraisedconcernsofcompatibilitywithEUlaw,aswell
aswithinternationalhumanrightslaw.Inlightofthese
‘repatriations’orso-called‘voluntaryreturns’,EUinstitutions
aswellastheCouncilofEurope’sEuropeanCommission
againstRacismandIntolerance(ECRI)voicedtheirconcerns.

On24August2010,ECRInotedthat“whileFrancemay
imposeimmigrationcontrolsinaccordancewithitsinterna-
tionalobligations,ECRIwishestorecallthatEUcitizenshave
therighttobeonFrenchterritoryforcertainperiodsoftime
andtoreturnthere.Inthesecircumstances,Franceshould

9 CouncilofEurope(2010).
10 Reding,V.(2010).
11 Carrera,A.andFaureAtger,A.,CEPS(2010).

lookforsustainablesolutionsincooperationwithpartner
Statesandinstitutions”.12TheUnitedNations(UN)Committee
ontheEliminationofRacialDiscrimination(CERD)alsonoted
initsconcludingobservationsforFranceinSeptember2010
that“therehavebeenreportsthatgroupsofRomahavebeen
returnedtotheircountryoforiginwithoutthefree,fulland
informedconsentofalltheindividualsconcerned”.13

TheEuropeanParliamentinitsResolutionof9September2010
onthesituationofRomaandonfreedomofmovementinthe
EUemphasisedtherightofallEUcitizensandtheirfamiliesto
freemovementandresidencethroughouttheEU.TheParlia-
mentexpressed“deepconcernatthemeasurestakenbythe
FrenchauthoritiesandbyotherMemberStates’authorities
targetingRomaandTravellersandprovidingfortheirexpul-
sion”.Itemphasisedthatmassexpulsionsareprohibitedby
theEUCharterofFundamentalRightsandtheEuropeanCon-
ventiononHumanRights(ECHR).InaccordancewiththeFree
MovementDirective,theParliamentalsorecalledthatpeople’s
lackofeconomicmeanscannotjustifytheautomaticexpulsion
ofEUcitizensunderanycircumstances.Moreover,itstressed
thatrestrictionsonfreedomofmovementandresidenceon
groundsofpublicpolicy,publicsecurityandpublichealthcan
beimposedsolelyonthebasisofpersonalconduct,andare
notjustifiedbygeneralconsiderationsofcrimepreventionor
onthebasisofethnicornationalorigin.14

Inordertoquicklyestablishthefactsandtoassesswhether
themeasurestakenbytheFrenchauthoritieswereincompli-
ancewiththeFreeMovementDirectiveandtheEUCharter
ofFundamentalRights,theEuropeanCommissionandFrench
authoritieshadadetailedexchangeonthetranspositionof
EUlaw.TheEuropeanCommissiontooknoteoftheassurances
givenbyFranceon22September2010.Nonetheless,aFrench
governmentadministrativeinstruction15from5August2010
wasnotinconformitywiththisorientation:itwasthusrepealed
andreplacedbyadifferentinstructionon13September2010.16

Inordertoverifytheapplicationofthepoliticalassurancesgiven
bytheFrenchauthoritieson22September2010andoftheFree
MovementDirectiveinpractice,theEuropeanCommissionasked
theFrenchauthoritiestoprovidedetaileddocumentationtothis
end.SinceFrancehadnottransposedtheFreeMovementDirec-
tiveontherightoffreemovementintonationallawinamanner
thatrenderedthoserightscompletelyeffective,theCommission

12 CouncilofEurope,ECRI(2010a).
13 UN,CERD(2010a).
14 EuropeanParliament(2010c).
15 France,MinistryofInterior,OverseasandTerritorialCommunities

(2010a).
16 France,MinistryofInterior,OverseasandTerritorialCommunities

(2010b).

“No one should be expelled on the basis of their ethnic 
origins. It is not acceptable to stigmatise people because of 
their ethnicity. Roma people are Europeans and therefore 
their rights have to be respected like those of any other EU 
citizen.”
Jerzy Buzek, European Parliament President, 17 September 2010

www.coe.int/t/dg3/romatravellers/source/documents/Call_trainers_final_EN.pdf
www.coe.int/t/dg3/romatravellers/source/documents/Call_trainers_final_EN.pdf
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furtheraskedtheFrenchgovernmenttoincludethosesafeguards
inFrenchlegislationandtoadoptlegislationswiftly.Onthisbasis,
theEuropeanCommissiondecidedon29September2010to
issuealetterofformalnoticetoFrance17unlessFrancereplied
toitsrequestsby15October2010.Onthatday,Franceprovided
detaileddocumentationincludingdraftlegislativemeasuresand
aprecisecalendarforputtingthesafeguardsrequiredunder
theFreeMovementDirectiveintoFrenchlegislation.Francealso
providedsamplesofdecisionstakenbythenationalauthorities
intherelevantperiodoftime,suchastheannulmentofthe
administrativeinstructionof5August2010,aswellasclarifying
materialrelatedtotheirproceedingsoverthesummer.

On19October2010, theEuropeanCommissiontherefore
announcedthatinfringementproceedingsweresuspended.18
On26November2010,theCommissioninformedFrancethat
untilthelegislationwasadopted,itwouldbedesirableto
takeappropriateadministrativemeasurestoensurethatthe
provisionsoftheFreeMovementDirectivearefollowedsys-
tematicallyinpracticebytherelevantauthorities.Intheirreply
of7December2010,theFrenchauthoritiesreaffirmedtheir
commitmenttotransposetheFreeMovementDirective.They
tooknoteofotherpointsraisedbytheEuropeanCommission
andconfirmedtheirintentiontoensurecompliancewiththe
principleslaiddowninthedirective.

ExpulsionsandrepatriationsofRomaEUcitizensarenotanew
issue,andwerereportedin2009bycivilsocietysources.For
instance,accordingtotheRoma Rights RecordoftheEuropean
RomaRightsCentre(ERRC),about10,000Romawereexpelled
fromFrancein2009,whileGermanypaidan‘aidtoreturn’to
morethan100RomatovoluntarilyreturntoRomaniainJune
2009.19Inthesameyear,removalsandexpulsionsofRomaEU
citizenswerealsoreportedinItaly.20

In2010,someEUMemberStatescontinuedtoremoveandrepat-
riateRomaEUcitizenstotheircountryoforiginpayingan‘aidto
return’.AccordingtoFrenchauthorities,atotalof979Romanian
andBulgariannationalsinanirregularsituationwerereturned
totheircountriesoforiginbetween28Julyand27August2010,

17 EuropeanCommission(2010d).
18 EuropeanCommission(2010e).
19 ERRC(2010b)andERRC(2010a).
20 ERRC(2009).

ofwhom828weresaidtobe‘voluntary’returnsinnatureand
151forcedreturns.21InItalyvoluntaryrepatriationsandevic-
tionswerereported,withthelocalgovernmentinPisaissuing
contractsforthe“repatriationofRomanianRoma”andproviding
fundsforapproximately100RomatoreturntoRomania.22The
EuropeanRomaRightsCentre(ERRC)reportedthatin2010Den-
mark23andSweden24expelled23and50Romaniannationals,
respectively,backtoRomaniain2010.Itisworthwhilenoting
thattheDanishgovernmentdidnotconfirmthattheexpelled
personswereofRomaethnicoriginsinceneithertheDanish
ImmigrationServicenortheMinistryofRefugee,Immigration
andIntegrationAffairsregisterpersonsaccordingtotheireth-
nicorigin.InFrance,theERRCsaidthatFrenchauthoritieshad
expelledapproximately8,000RomabySeptember2010.25

Promisingpractice

Establishing a contact office for 
European migrant workers and Roma  
TheBerlinSenatesetupacontactofficeforEuropean
migrantworkersandRoma.Sixsocialworkersoffersup-
porttonewlyarrivedRomainBerlinregardingaccess
toregularwork,healthcareanddecenthousing.The
contactofficeisalsoengagedinraisingpublicaware-
nessofthesituationofRomaandinmediatingwhen
anti-Romaincidentsoccur.InAugust2010,theBerlin
Senateupdateditsinformationleafletforpublicadmin-
istrationemployeesonthelegalrightsanddutiesof
RomaandEuropeanmigrantworkerstocovertheareas
ofemployment,schoolingandsocialbenefits.

For more information, see: www.berlin.de/imperia/md/
content/lb-integration-migration/publikationen/recht/
handreichung_roma_u_europ_wanderarbeitnehmer_
innen_bf.pdf?start&ts=1281002053&file=handreich
ung_roma_u_europ_wanderarbeitnehmer_innen_bf.pdf

21 EricBesson(2010).
22 OpenSocietyFoundations,OpenSocietyJusticeInitiative(2010).
23 ERRChasfiledappealsagainstdeportationordersissuedto

10RomanianRomabytheDanishImmigrationServicewiththe
DanishMinistryofRefugees,ImmigrationandIntegrationAffairs.The
appeals,filedon3September2010,followthearrestoftheRoma
concernedduringpoliceactionstargeting23EURomainCopenhagen
on6July2010andtheircollectivedeportationfromDenmarkto
Romaniatheverynextday.Moreinformationavailableat:
http://www.errc.org/cikk.php?cikk=3675.

24 ERRC(2010b).
25 ERRC(2010b)and(2010a).

Promising Roma integration initiatives, few concrete steps
InitsreportonSelective Positive Initiatives – The Situation of Roma EU citizens moving to and settling in other EU 
Member States,theFRAidentifiedpromisinginitiativesofRomaintegrationatregionalaswellaslocallevelin France,
Italy andSpain.

However,theresearchfoundlittleevidencethatpublicauthoritiesinreceivingcountrieshaddevelopedanyconcrete
strategiesormeasuresatgrassrootsleveltointegrateRomaEUcitizensfromotherMemberStates.Thisreflectsa
generallackofpoliciesandmeasurestoraiseawarenessandpromotefreemovementandresidence.

FRA ACTIVITY 

www.berlin.de/imperia/md/content/lb-integration-migration/publikationen/recht/handreichung_roma_u_europ_wanderarbeitnehmer_innen_bf.pdf?start&ts=1281002053&file=handreichung_roma_u_europ_wanderarbeitnehmer_innen_bf.pdf
www.berlin.de/imperia/md/content/lb-integration-migration/publikationen/recht/handreichung_roma_u_europ_wanderarbeitnehmer_innen_bf.pdf?start&ts=1281002053&file=handreichung_roma_u_europ_wanderarbeitnehmer_innen_bf.pdf
www.berlin.de/imperia/md/content/lb-integration-migration/publikationen/recht/handreichung_roma_u_europ_wanderarbeitnehmer_innen_bf.pdf?start&ts=1281002053&file=handreichung_roma_u_europ_wanderarbeitnehmer_innen_bf.pdf
www.berlin.de/imperia/md/content/lb-integration-migration/publikationen/recht/handreichung_roma_u_europ_wanderarbeitnehmer_innen_bf.pdf?start&ts=1281002053&file=handreichung_roma_u_europ_wanderarbeitnehmer_innen_bf.pdf
www.berlin.de/imperia/md/content/lb-integration-migration/publikationen/recht/handreichung_roma_u_europ_wanderarbeitnehmer_innen_bf.pdf?start&ts=1281002053&file=handreichung_roma_u_europ_wanderarbeitnehmer_innen_bf.pdf
http://www.errc.org/cikk.php?cikk=3675
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Assessing the social and  
economic situation of Roma
AshighlightedintheFRA’slasttwoAnnualReports,the
various problems Roma face in the areas of housing,
employment,educationandaccess tohealthcarehave
raisedconsiderableconcernsinrecentyears,includingat
EuropeanUnionlevel.Yet,despiteincreasingawareness,
andnewpoliciesandmeasuresbyEUMemberStates,the
situationoftheRomapopulationlivingwithintheEUhasnot
substantiallyimproved,accordingtodataandinformation
collectedbytheAgency’sRacismandXenophobiaInforma-
tionNetwork(RAXEN)in2010.26

AsEUMemberStatescontinuetolackregularandeffective
mechanismstocollectusableandmeaningfuldataonthe
socio-economicsituationoftheRomapopulation,broken
downbyethnicity,age,sexanddisability,theassessment
oftheirsituationhasshortcomingsandisincomplete.

Filling the data gap – the FRA Roma 
survey in 11 EU Member States
Tofillthegapintheavailabilityofreliableandcompa-
rabledataonthesituationofRomaintheEU,attheend
of2010theFRAdecidedtocarryoutasurveyin11EU
MemberStatesonRoma’sexperiencesinrelationtodis-
criminationandtheirsituationwithrespecttoemploy-
ment,housing,educationandhealth,amongother
areas.Thesurveywillalsointerviewmembersofthe
majoritypopulationlivinginneighbourhoodsalongside
Romainordertocreatebenchmarksforcomparison
betweenthesetwopopulationgroups.Thesurvey’s
findingswillsupporttheEuropeanCommission’sRoma
TaskForceinassessingMemberStates’useofEUfunds
forRomaintegration,therebyprovidinginformationfor
thosedevelopingpoliciesandotherinitiativesdirected
atRomainkeysubstantiveareasrelatedtofunda-
mentalrights.

Morespecifically,thesurveywillprovidenewinfor-
mationontheexperiencesandopinionsoftheRoma
withrespecttothesevenEUMemberStatessurveyed
intheFRAEuropeanUnionMinoritiesandDiscrimina-
tionSurvey(EU-MIDIS)–Bulgaria,theCzechRepublic,
Greece,Hungary,Poland,RomaniaandSlovakia–and
inrelationtofouradditionalEUMemberStatesthat
werenotcoveredinEU-MIDIS(France,Spain,Italyand
Portugal).

FRA ACTIVITY 

26 Formoreinformation,seealso:EuropeanParliament(2010).

Employment 

DespitethefactthatseveralMemberStateshaveunder-
takenvocationaltrainingmeasuresandprogrammesto
maximisetheemployabilityoftheRoma,thesemeasures
typicallyhaveonlylimitedimpactonemploymentrates
amongRoma.27Inordertoassesstheemploymentstatus
ofRomapopulations,theresultsoftheFRAEuropeanUnion
MinoritiesandDiscriminationSurvey(EU-MIDIS)28werecom-
paredwiththoseoftheEuropeanSocialSurvey(ESS)29for
thefirsttimeinresponsetoarequestfromtheEuropean
CommissionRomaTaskForce.Thisallowsforacomparison
oftheemploymentstatusofRomawiththatoftherespec-
tivemajoritypopulationsinthesevenEUMemberStates
coveredbytheFRAEU-MIDISsurvey,namelyBulgaria,the
CzechRepublic,Greece,Hungary,Poland,RomaniaandSlo-
vakia.Intotal,3,510Romapeoplewereinterviewedfrom
thesesevenEUMemberStates.TheESSwasselectedas
thebenchmark,giventhatthesurveyusedsomeofthe
samequestionsasEU-MIDIS,allowingforcomparisonsto
bemadeontheseitems.Furthermore,theinterviewsin
roundfouroftheESSwerecarriedoutatasimilartime
toEU-MIDIS,in2008.WhereastheresultsoftheESSare
representativeofthegeneralpopulationinthecountryand
canbeconsideredtoreflectthenationalaverageforagiven
variable,theresultsoftheEU-MIDISarerepresentativeof
theareaswherethesurveywascarriedout–thatis,areas
intheEUMemberStateswheretheRomapopulationwas
sufficientlyconcentratedforrandomroutesampling,given
theabsenceofaddresslistswhichcouldhavebeenused
asasamplingframe.

InboththeEU-MIDISandESSsurveystherespondents,
aged16yearsandolder,wereaskedtoindicatewhether
atthetimeoftheinterviewtheywereemployed,unem-
ployed,takingcareofthehome,studying,retired,orfell
intosomeothercategory.InallsevenEUMemberStates,
theRomarespondentsindicatedalevelofemployment
belowthatofthegeneralpopulationintherespective
country(Figure1).Respondents’self-reportedsituation
iswhatismeanthereby‘employmentstatus’.Themost
notabledifferencecanbeobservedinPoland,where17%

27 FRA(2009a).
28 FRA(2009c);furtherinformationavailableat:

fra.europa.eu/fraWebsite/eu-midis/index_en.htm.
29 ESS(2008);furtherinformationavailableat:

ess.nsd.uib.no/ess/round4/.

Member states of the Council of Europe want “to ensure equal 
access of Roma to employment and vocational training in 
accordance with international and domestic law, including, 
when appropriate, by using mediators in employment offices. 
Provide Roma, as appropriate, with possibilities to validate 
their skills and competences acquired in informal settings”.

’The Strasbourg Declaration on Roma‘ 
Council of Europe High Level Meeting on Roma, Strasbourg, 
20 October 2010, available at: http://www.coe.int/t/
dc/files/source/2010_cm_roma_final_en.doc

http://www.coe.int/t/dc/files/source/2010_cm_roma_final_en.doc
http://www.coe.int/t/dc/files/source/2010_cm_roma_final_en.doc
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Romaandnon-Roma.Accordingtothenote,theemploy-
mentratedifferentialamountstoabout26percentage
points.Furthermore,thenotefindsthatclosingthepro-
ductivitygapforRomaincentralandeasternEuropecould
potentiallyaddasmuchasEUR9.9billionannuallytothe
economiesofthesefourcountriesinincreasedoutput,and
EUR3.5billionannuallyinfiscalbenefits.Furthermore,

oftheRomarespondentssaidtheywereworking,com-
paredwith47%ofthegeneralpopulation–adifferenceof
30percentagepoints.InRomania,theemploymentrate
oftheRomawas28percentagepointslowerthanthatof
thegeneralpopulation,with17%oftheRomaindicating
theywereworking,comparedwith45%ofthemajority
population.InHungary,wherethedifferencebetweenthe

RomaintheEU-MIDISsurveyandthemajoritypopulation
intheESSsurveyissmallest,thereisa10percentage
pointdifferenceinemploymentratesof31%and41%,
respectively.Itshouldbenotedthat,wheninterpreting
thesefiguresdueregardshouldbegiventothedifferent
samplingofbothsurveys.Therefore,theresultsareonly
indicativeofdifferences.

AccordingtoapolicynoteentitledRoma Inclusion: An eco-
nomic opportunity for Bulgaria, Czech Republic, Romania 
and SerbiapublishedbytheWorldBankattheendof
September2010,Romawithjobsearnmuchlessthan
non-Roma.Theaveragewagegapisalmost50%and
isrelatedtothelowereducationalattainmentofRoma.
TheWorldBanknoteisbasedonquantitativedatafrom
sevenhouseholdsurveysintheabovementionedcountries
andinformationfrominterviewswith222stakeholders,
includinggovernmentandnon-governmentofficials,and

Figure 1:  Comparing results from EU-MIDIS (Roma) and the European Social Survey 
(general population): employment status among Roma respondents 

Source: FRA, 2010

bridgingthegapinlabourmarketopportunitiesandeduca-
tionwouldadduptoEUR6billiontoeconomicproduction
andsomeEUR2billiontogovernmentrevenuesinthese
countrieseveryyear.30

Acombinationofloweducationlevelsanddiscrimination
wasidentifiedasthereasonforthissituation.Inlate2009
andin2010,variousinternationalmonitoringmechanisms
addressedtheseissueswithregardtoavarietyofEUMem-
berStates.FollowingavisittoBulgariainNovember2009,
theCouncilofEuropeCommissionerforHumanRightspub-
lishedareportinFebruary2010pointingoutthat,despite
governmentalmeasuresundertakentoimprovetheaccess
ofRomatothelabourmarket,“discriminationisstillan
importantfactorpreventingcertainminorities,inparticu-

30 WorldBank(2010a).
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larRoma,fromaccessingemployment”.31Togetherwith
discrimination,Roma’srelativelypooreducationalback-
ground–whichinitselfreflectsdiscrimination–reduces
theiremployability(seealsothefollowingsectiononthe
Roma’slevelofeducationandsegregation).

The2009ECRIreportonGreecenotedthat“mostRoma
who live insettlementscontinuetoearn their income
fromscrapandgarbagecollectionandfewareemployed
inthemainstreamlabourmarketduetodiscriminationand
prejudice,althoughtheirlackofqualifications,asaresult
ofaloweducationlevel,alsoplayarole”.32Withregard
toHungary,theAdvisoryCommitteeontheFramework
ConventionfortheProtectionofNationalMinorities(FCNM)
cametoasimilarconclusion.InitsthirdopiniononHungary,
adoptedinMarch2010,itexpressedconcernthat“despite
themeasurestakentoencouragetheemploymentofthe
mostvulnerablegroups,personsbelongingtotheRomaare
moreoftendiscriminatedagainstinthelabourmarketthan
others”.33ThesameCommittee,initssecondOpinionon
Portugal,pointedoutthatRomafrequentlyfacediscrimina-
tioninaccesstoemploymentwhichlimitstheirparticipa-
tioninsocio-economiclife.TheCommitteealsomentioned
that“eventhoughprogrammesofvocationaltrainingand
retrainingofRomahavebeencarriedout,theyoftenhave
onlyalimitedimpactontheemploymentratesofRoma.
Moreover,Romarepresentativesregretthatthereislimited
supportforself-employmentandthesettingupofsmall
businesses,whichcouldconstitutealternativestoitinerant
tradeandworkingonfairsandmarkets”.34

Asregardsattitudesattheworkplace,asurveyontheper-
ceptionofthegeneralpopulationoftheRomaminorityin
Romaniaincludedquestionsontheacceptancelevelof
thegeneralpopulationtohavingaRomaco-worker.The
survey,carriedoutbytheRomanianInstituteforEvaluation
andStrategy(Institutul Român pentru Evaluare si Strategie, 
IRES)in2010,interviewed1,321respondentsbasedona
ComputerAssistedTelephoneInterviewing(CATI)method
witha2.8%error.Thesurveyfindingsshowedthatonly
54%oftherespondentsagreedwiththeideaofhaving
aRomaasco-worker,comparedwith69%and84%of
respondentsacceptingaHungarianorGermanco-worker,
respectively;68%oftherespondentsconsideredthatRoma
aredisadvantagedinaccesstoemployment.35

Level of education and segregation 

TheeducationalsituationofRomapupilsremainsunsatisfac-
torydespiteeffortsundertakenbyEUMemberStatesanda
recommendationoftheCouncilofEuropeParliamentaryAssem-
bly(PACE).InJune2010,PACEissuedarecommendationtoits
MemberStatestodismantlesegregatedschoolingbyensuring

31 CouncilofEurope,CommissionerforHumanRights(2010).
32 CouncilofEurope,ECRI(2009),pp.8and20.
33 CouncilofEurope,AdvisoryCommitteeontheFCNM(2010a).
34 CouncilofEurope,AdvisoryCommitteeontheFCNM(2010b),

pp.7and21-22.
35 IRES(2010).

theeffectiveandnon-segregatedaccessofRomatomainstream
educationwhileexpectingRomatoacceptthattheyshould
fulfiltheirobligationswithregardtoeducation.36Intheabsence
ofofficialdataprovidingstatisticsbrokendownbyethnicity,
thereisevidencefromsurveysthatahighproportionofRoma
inseveralEUMemberStatescontinuetoattainalowerlevel
ofeducationincomparisonwiththemajoritypopulation.As
highlightedintheprevioussection,lowlevelsofeducationand
literacysignificantlyreduceRoma’semployability.

Toallowforacomparisonoftheeducationalattainmentof
Romapopulationswiththatoftherespectivemajoritypopu-
lations,theresultsoftheFRAEU-MIDISsurveywereagain
comparedwiththoseoftheEuropeanSocialSurvey.Both
surveysaskedtherespondentshowmanyyearsofschoolthey
hadattended.Responsesdonottelltheexactqualification
achievedbutserveasanindicatorforthelevelofeducation
thatrespondentsobtained.ThesevenEUMemberStatescov-
eredcorrespondtothoseincludedintheEU-MIDISsurveyin
whichRomapopulationswereinterviewed–thatis,Bulgaria,
theCzechRepublic,Greece,Hungary,Poland,Romaniaand
Slovakia.Asalreadyhighlighted,wheninterpretingtheresults
ofthesurveys,dueregardshouldbegiventothedifferent
samplingframesofbothsurveys,andthefactthattheRoma
andmajoritypopulationsweresurveyedindifferentareas,
atdifferenttimesandwithslightlydifferentquestions.The
resultsarethereforeonlyindicativeofdifferences.

InallsevenMemberStatessurveyed,theresultsshowahigher
proportionofRomawithlowlevelsofeducation–fiveyearsof
schoolorless.Whilebetween19%and32%ofrespondentsin
thegeneralpopulationacrossthesampledcountrieshadcom-
pleted14yearsofeducationormore,thehighestfigureforRoma
was10%inBulgaria(Figure2).LargedifferencesexistinGreece,
where97%ofthegeneralpopulationstatethattheyhavebeen
inschoolforfiveyearsormore,comparedwith26%oftheRoma
respondents.ThismeansthatthemajorityofRomarespondents
inGreecehavecompletedfiveyearsorlessofschooling.

AsimilarpictureemergesinBulgaria,PolandandRomania,
wherebetween35%and51%ofRomaindicatethattheiredu-
cationamountstofiveyearsorless,comparedwith2%to6%
ofthegeneralpopulationasmeasuredbytheESS.IntheCzech 
Republic,HungaryandSlovakia, thereareonlysmalldiffer-
encesbetweentheRomaandthegeneralpopulationwhenit

36 CouncilofEurope,PACE(2010a).

“The first point is the need to tackle the root causes of 
exclusion. First and foremost, this means promoting education 
for young Roma. This needs to start as early as possible 
in order to give young Roma children a fair start in life. 
Increasing Roma’s employability depends on improving their 
education. Desegregating schools and kindergartens is crucial 
if Roma children are to have the chance to later participate 
fully in society.”

László Andor, European Commissioner for Employment,  
Social Affairs and Inclusion, Brussels, 1 December 2010
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comestoschoolingoffiveyearsorless,withalmostallrespond-
entsfrombothgroupsachievingthislevel.However,thereare
majordifferencesbetweenthegeneralpopulationandtheRoma
inthesecountriesintermsofthenumberofyearsofschool

whichtherespondentshavecompleted,withtheRomarespond-
entsshowingconsistentlylowerlevelsofeducation.

Althoughsystematicsegregationnolongerexistsasan
educationalpolicyinanyEUMemberState,segregation
continues tobepractisedby schools andeducational
authoritiesindifferent,mostlyindirect,waysinanumber
ofMemberStates.Thisissometimestheunintendedeffect
ofpoliciesandpractices,andsometimestheresultofresi-
dentialsegregation.Inthisvein,theEUsynthesisreporton
Ethnic Minority and Roma women in Europe – A case for 
gender equality?notedthat“Romachildrenaremorelikely
thanotherchildrentobesegregatedinspecialschools
orclasses,duetotheirgreaterlearningdifficulties,the
reluctanceofschoolstoenrolthem,thepressureofethnic
majorityparentsnottohaveRomachildreninclasswith
theirchildren,andtheisolationofRomasettlements”.37

AsimilarconcernwasexpressedbytheCouncilofEuropeCom-
missionerforHumanRightsinhisreportonBulgaria.TheCom-

37 EuropeanCommission(2010f),p.11.

missionernotedthatalthoughthenumberofRomachildren
inauxiliaryandboardingschoolsisprogressivelydecreasing,
theirpresenceinsuchschoolsisstilldisproportionatelyhigh.38
InSeptember2010,theWorldBankreport,A review of the 

Bulgaria school autonomy reforms,revealedthatproblems
integratingwithotherpupilsanddistancearethetwomainfac-
torsdiscouragingRomapupils’attendanceatregularschools.39

The issueof segregationwasalso raised in theCzech 
Republic.InMarch2010,theCzechSchoolInspectorate
(Ceská školní inspekce,CSI)publishedareportbasedon
inspectionscarriedoutat171former‘specialschools’.40The
reporthighlightedcontinuedsegregationanddiscrimination
ofRomapupilsthreeyearsafterthe2007judgmentbythe
EuropeanCourtofHumanRightsinD.H. and Others v. Czech 
Republic.Initsreport,Injustice renamed: Discrimination in 
education of Roma persists in the Czech Republic,Amnesty
InternationalclaimedthattheCzechRepublichassimply
renamed‘specialschools’to‘practicalelementaryschools’
butthesystemwhichplaceschildrenintheseschoolsand
teachesalimitedcurriculumessentiallyremainsthesame.41

38 CouncilofEurope,CommissionerforHumanRights(2010).
39 WorldBank(2010b).
40 CSI(2010).
41 AmnestyInternational(2010a).

Figure 2:  Comparing results from EU-MIDIS (Roma) and the European Social Survey 
(general population): years of education among the Roma (%) 

Source: FRA, 2010
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InitsreportonGreece,ECRIwasconcernedabout“the
factthattherearecasesofRomachildrenbeingsepa-
ratedfromotherchildrenwithinthesameschoolorinthe
vicinitythereof”.42WithregardtoGermany,theCouncil
ofEuropeAdvisoryCommitteeontheFCNMnotedthat
“RomaandSintichildrencontinuetofacedifficultiesin
education,duetothepersistenceofprejudiceandstere-
otypingandthattheyarepersistentlyover-represented
in‘special’schools”.43Theresultsofanempiricalinvesti-
gationoftheEdumigromresearchprojectinHungary,in
which18schoolsand35classesintwourbanareaswere
surveyed,revealthattheperformanceofRomapupilswas
systematicallypoorerinsegregatedenvironments:69%
ofRomapupilsperformedpoorlyinsegregatedclasses,
comparedwith40%ofRomapupilsinmixedclasses.44

AmnestyInternationalraisedconcernsregardingthesitu-
ationintheSlovak Republic.Initsreport,Unlock their 
future: Steps to end segregation in education,itpoints
toseriousgapsintheenforcementandmonitoringof
thebanondiscriminationandsegregationintheSlovak
educationalsystem.Thereportnotesthatsegregationof
Romanichildrentakesvariousforms:specialschoolsor
specialclasseswithinmainstreamschoolsdesignedfor
pupilswith‘mildmentaldisabilities’,aswellasmain-
streamRoma-onlyschoolsandclasses.WhileRomaare
estimatedtocompriselessthan10%ofSlovakia’stotal
population,theymakeup60%ofthepupilsinspecial
schools,accordingtoa2009survey.45Severalcasesof
segregationwerealsoreportedinrelationtohousing,
wherelocalgovernmentsphysicallyseparatedRomaand
themajoritypopulationtoavoidconfrontationsbetween
them(seethesectiononhousing).

42 CouncilofEurope,ECRI(2009),p.22.
43 CouncilofEurope,AdvisoryCommitteeontheFCNM(2010c).
44 SeeV.Messing,M.Nemenyi,J.Szalai,withcontributionsfrom

A.Szasz,(2010).
45 AmnestyInternational(2010b)and(2010c).

Housing conditions 

Housingisthemostvisiblesignofsocialexclusionexpe-
riencedbytheRomacommunity.Poorhousingconditions
andresidentialsegregationhaveanegativeimpacton
education,employmentandhealth.Thereforepoorhous-
ingprolongsthecycleofdeprivationandsocialexclusion
experiencedbytheRomaintheEuropeanUnion.

Enjoymentofaffordable,habitable,accessibleandculturally
adequatehousingisafundamentalright.Itisguaranteed
undertheInternationalCovenantonEconomicSocialand
CulturalRights(ICESCR),whichbindsallEUMemberStates,
aswellasundertheEuropeanSocialCharter.Therightto
housingassistanceisalsoenshrinedinArticle34ofthe
CharterofFundamentalRightsoftheEuropeanUnion.

Asunderlinedinlastyear’sFRAAnnualReport,Romaandin
particularTravellerscontinuetobeamongthemostvulner-
ablegroupsinprivateandsocialhousingthroughoutthe
EU.Thisincludesdiscriminationinaccesstohousing,poor
housingconditions,segregationandforcedevictions.Ina
reportonThe situation of Roma EU citizens moving to and 
settling in other Member States,whichwaspublishedatthe
endof2009,theFRAfoundthatRomaliveinsubstandard,
insecureandoftensegregatedhousingconditions.Such
housingconditionsoftenleadtomajorproblemsforRoma
inotherareasoflife,suchaseducation,employmentand
healthcare.46

46 FRA(2009b).

Promisingpractice

Campaigning for a school without discrimination  
InRomania,theNationalCouncilforCombatingDiscrimination,togetherwiththeMinistryofEducation,Research,
YouthandSport,organisedthecampaign‘Schoolwithoutdiscrimination’forthethirdconsecutiveyearin2010.The
campaignranoverthemonthofOctoberandNovember,withitsmaingoaltopromotediversityeducationinthe
Romanianschoolsystem.In2010,theinitiativetargetedteacherswithalongtrainingexperienceandinspectors
forRomainparticular.TheprogrammeranindifferentcitiesinRomania.Itwas,however,impossibletoidentify
informationconcerningthesuccessorfailureofthisinitiative.

For more information, see: www.cncd.org.ro/noutati/Proiecte/Scoala-fara-discriminare-84/

“Authorities must guarantee the rights of Roma to live 
with dignity in adequate housing, including the provision 
of all public utilities. Roma settlements lacking recognised 
tenure should be formalised, and forced evictions carried 
out in violation of human rights standards and procedural 
safeguards must be stopped.”

Thomas Hammarberg, Council of Europe Commissioner 
for Human Rights, 30 September 2010.

www.cncd.org.ro/noutati/Proiecte/Scoala-fara-discriminare-84/
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Inlate2009andin2010,variousinternationalmonitoring
mechanismsaddressedshortcomingsinthisareavis-à-
visavarietyofEUMemberStates.WithregardtoFrance,
the2010ECRIreport,47aswellastheCERDconcluding
observations,48notedthattheFrenchauthoritieshadnot
providedTravellerswiththenecessarynumberofencamp-
mentareas,asforeseenintheActof5July2000,whichis
knownasthe‘BessonAct’.AccordingtotheECRI2010report
ontheUnited Kingdom(UK),personsrepresentingGypsies
andTravellersemphasisedthat“adequatesiteprovision
remainsanespeciallypressingissuefortheircommunities
pointingoutthereluctanceofmanycouncilstoprovide
additionalpitchesfrequentlyrelatedtohighlevelsofresist-
anceamongstlocalcommunitiesandparishcouncilstosuch
developments”.49InAustria,theECRI2010reportacknowl-
edgedthatalthoughthesituationofRomahasimproved
inrecentyears,theystillencounterdifficultiesinobtaining
housing,andinruralareastheyoftenliveapartfromthe
restofthepopulation.50

Moreover,theCERD’sconcludingobservationsonRoma-
nia raisedconcernsthatRomacontinuetobevictimsof
racialstereotypingandracialdiscriminationinaccessto
housing.51 InitsconcludingobservationsontheSlovak 
Republic52andSlovenia,53respectively,theCERDnoted
thattheRomaminoritypopulationencounteredsegrega-
tion,aswellasotherformsofdiscriminationinrelationto
housing.InPoland,the2010ECRIreport,54aswellasthe
opinionoftheAdvisoryCommitteeestablishedunderthe
FCNM,55highlightedtheissueofpoorRomahousingcondi-
tionsasanunsolvedproblem,despitetheeffortsmade.

Furthermore, in Italy,anAmnesty International report
deemedthepointssystemcurrentlyusedforthealloca-
tionoflow-rentpublichousinginthecityofRometobe
indirectlydiscriminatoryagainstRoma.Forinstance,one
criterionfortheallocationofsocialhousingispriorevic-
tionfromprivateaccommodation(sfratto)andasaresult
Romawhohaveonlylivedincampsareeffectivelyexcluded
fromaccessingsocialhousing.56InJune2010,theEuropean
CommitteeofSocialRights(ECSR)reviewedevictions,as
wellasthelivingconditionswhichRomaandSintihad
enduredincampsorsimilarsettlementsinItaly,andcon-

47 CouncilofEurope,ECRI(2010b),pp.31-32.
48 UN,CERD(2010),Point16,p.4.
49 CouncilofEurope,ECRI(2010c),p.43.
50 CouncilofEurope,ECRI(2010d),p.31.
51 UN,CERD(2010b).
52 UN,CERD(2010c).
53 UN,CERD(2010d).
54 CouncilofEurope,ECRI(2010e),pp.21-22.
55 CouncilofEurope,AdvisoryCommitteeontheFCNM(2009),

paragraph203-206.
56 AmnestyInternational(2010d),p.5.

cludedthatItalyviolatedtherighttohousinginconjunction
withArticleEonnon-discriminationoftheEuropeanSocial
Charter.57

InJanuary2010,theECSRfoundGreecehadviolatedthe
rightofthefamilytosocial,legalandeconomicprotection,
onthegroundsthatasignificantnumberofRomafamilies
continuetoliveinconditionsthatfailtomeetminimum
standardsofadequatehousingandthatRomafamiliescon-
tinuetobeforciblyevictedinbreachoftheEuropeanSocial
Charterandthelegalremediesgenerallyavailablearenot
madesufficientlyaccessibletothem.58

InSlovakia,severalcaseswerereportedwherelocalgov-
ernmentstriedtosolveconfrontationalrelationsbetween
Romaandnon-Romapopulationsbybuildingwallsorfences
thatphysicallyseparatedRomaresidentsfromnon-Roma.
Theauthoritiesinquestiontriedtojustifytheconstruction
ofphysicalbarriersbytheneedtoprotectnon-Romani
inhabitantsfromcriminalityandthedifferentlifestyleof
localRoma.SuchbarrierswereerectedinseveralSlovak
townsandmunicipalities,includingOstrovany,Michalovce,
Trebišov,Lomnička,SečovceandPrešov.TheSlovakNational
CentreforHumanRights(Slovenské národné stredisko pre 
ľudské práva,SNSĽP)alsolookedintothesituation.Inits
expertopinion,thecentreobservedthat,whiletheseissues
donotfallunderanyoftheconcreteareasprotectedbythe
country’santi-discriminationlegislation,theapplicationof
thegeneralprincipleofnon-discriminationasstipulatedby
nationallawcannotbelimitedtotheseareasonly.Theareas
coveredbytheSlovakiananti-discriminationlegislationcor-
respondtothosecoveredbyEUlaw,namely:employment,
socialprotection,includingsocialsecurityandhealthcare,
education,andaccesstoandsupplyofgoodsandservices,
includinghousing.

“[T]he walls that have been built in Ostrovany as well as  
in other cities in Slovakia are becoming an actual symbol  
of people’s segregation.”

Slovak National Centre for Human Rights (2010) 

AtEUlevel,thediscussionfocusedonthequestionofhow
tobestuseEUstructuralfundswithregardstohousing.On
19May2010,theEuropeanParliamentandtheCouncil
adoptedRegulation(EU)No.437/2010amendingRegula-
tion(EC)No.1080/2006ontheEuropeanRegionalDevel-
opmentFund(ERDF)regardingtheeligibilityofhousing
interventionsinfavourofmarginalisedcommunities.59The
newregulationextendshousinginterventionseligiblefor
ERDFsupporttotherenovationofhousesinruralareas,
andtothereplacementofhousesinbothurbanandrural
areas.Thisamendmentisaremarkablestep,whichhelps

57 CouncilofEurope,EuropeanCommitteeofSocialRights(ECSR)
(2010a).

58 CouncilofEurope,ECSR(2010b).Seealsothecaseconcerningthe
familyGeorgopoulos,UNInternationalCovenantonCivilandPolitical
Rights(2010).

59 OJ2010L132,pp.1-2.

“We were always afraid of the winter; that under the thick 
snow the roof would collapse. Indeed there were small parts 
that fell down. Now it is fixed and we can sleep.”

Interview with a Roma respondent, Hungary, in FRA (2009c) 
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toaddressthespecificsituationofRomacommunitieswho
oftenliveinruralareasandin‘houses’thathardlyqualify
asapropertyundergoing‘renovation’.BoththeCounciland
theEuropeanCommissiondeclaredthattheprovisionof
ERDF-ledhousinginterventionstomarginalisedcommuni-
tiesthroughouttheEUshouldbeofan“exceptionalnature”
andshouldonlyoccurwhentheyare“partofanintegrated
approach”.60Forthisreason,thenewEuropeanCommission
Regulation832/2010of17September2010setsoutrules
fortheapplicationofEuropeanfunds.Theregulationclearly
statesthatexpenditureforhousinginfavourofmarginal-
isedcommunitiesshallonlybecommittedif“suchhousing
investmentispartofanintegratedapproachandsupportfor
housinginterventionsformarginalisedcommunitiestakes
placetogetherwithothertypesofinterventionsincluding
interventionsintheareasofeducation,health,socialinclu-
sionandemployment”.Furthermore“thephysicallocation
ofsuchhousingensuresspatialintegrationofthesecom-
munitiesintomainstreamsocietyanddoesnotcontribute
tosegregation,isolationandexclusion”.61

Roundtable on the use  
of structural funds
On27and28May2010,theFRA,incooperationwith
theRomaCivicAlliance,organisedaRoundtablein
Budapeston‘Romainclusionandhumanrightsimple-
mentationatthelocallevel’.RepresentativesoftheEU,
internationalinstitutions,nationalandlocalauthorities
exploredhowEUstructuralfundscouldbestbeused
andhowlocalauthoritiescandrawfromthesefunds
whileimplementinghumanrightsatthelocallevel.
SuchinitiativesshouldaddresstheneedsofRomacom-
munities,withtheaimofreducingsocialinequalities,
increasinggenderequalityandcombatingdiscrimina-
tion.Theroundtablediscussionscoveredanumberof
examplesprovidedbyrepresentativesofRomanigrass
rootsorganisationsandlocalauthorities,whichenabled
participantstobetterassesstheneedsoflocalauthori-
tiesandtolearnfromeachother’sexperiences.

For more information, see: http://fra.europa.eu/fraWebsite/
news_and_events/infocus10_2605_en.htm

FRA ACTIVITY 

Healthcare conditions 

Inadequateaccesstohousing,educationandemployment
contributetopoorerhealth,onaverage,amongRoma
thanamongthegeneralpopulation.Datapublishedin
late2009and2010underlinesthatRomapopulationssuf-
ferfrompoorhealthconditionsandtendtohavelimited
accesstohealthcare.Inlightofthis,thefourthmeeting
oftheEUPlatformforRomaInclusioninDecember2010

60 Interinstitutionaldoc.7964/10ADD1asof7April2010.
61 CommissionRegulationNo.832/2010,OJ2010L248,Article1

paragraph4,pp.1-35.

determinedthefosteringofeffectiveandqualitycarefor
Romachildrenandtheirfamiliesasoneofthepriority
areaswithinitsroadmapforactions.62

WithintheframeworkoftheEUPublicHealthProgramme,
theSpanishnon-profitinterculturalsocialorganisation
Fundación Secretariado Gitano(FSG)initiatedtheproject
‘HealthandtheRomacommunity–Analysisofthesit-
uationinEurope’insevenEUMemberStates,namely
Bulgaria,Czech Republic,Greece,Portugal,Romania,
SlovakiaandSpain.Thefindings,basedonresponses
from7,604Romaofallagesandcovering5,647house-
holds,showthatinBulgaria,GreeceandPortugal46%
to62%oftheRomahouseholdssurveyedliveinareas
withpoorhealthconditions,and43%to53%inneigh-
bourhoodsdistantfromurbancentresandthereforefar
fromhospitalsorhealthcarecentres.IntheCzech Repub-
licandSlovakia,almostonefifthofthesurveyedRoma
householdslackhealthorsocialservicesinthevicinity
oftheirhomes.63Furthermore,accordingtothefindings
oftheprojectonHealthandRomaCommunity64ahigh
percentageofRomachildrenfailtofollowadequately
thechildvaccinationprogramme.Thelargestproportion
ofminorsthatdoesnotproperlyfollowthechildvaccina-
tionprogrammewasfoundinRomania(46%),followed
byGreece(35%)andBulgaria(29%).

Inits2010report,Ethnic minority and Roma women 
in Europe – A case for gender equality?,theEuropean
CommissionalsolooksatthehealthconditionsofRoma
womenandchildren,aswellastheiraccesstohealthcare.
Thereportstatesthat“Romawomenandmenhavean
averagelifeexpectancyatbirthconsiderablylowerthan
therestofthepopulation.Thisisaconsequenceoftheir
badhousingandlivingconditions,aswellastheirpatchy
accesstoscreeningandhealthcare.[…]Romawomenuse
healthcareserviceslessthantherestofthepopulation,
becausemedicaltreatmentmayconflictwiththeRoma
rulesofhygieneandmodesty,andbecausetheyoftenfeel
excludedbythenegativeattitudes/racism/discrimination
ofsomehealthcareworkersandhospitals.”65

Asregardslowlifeexpectancy,thereportconcludesfor
Romaniathat“[e]arlyandfrequentpregnanciesplaceRoma
womenatparticularhealthrisks,aggravatedbypooraccess
tohealthservicesandpoverty,withanegativeinfluenceon

62 Formoreinformation,see:http://ec.europa.eu/social/main.
jsp?catId=761&langId=en.

63 FSG(2009),p.101.
64 Ibid.,p.101.
65 EuropeanCommission(2010f),p.11.

“Regarding the health status of the Roma, available data 
suggest that there is a higher incidence of chronic diseases 
in this group, which requires closer and more effective use of 
health services.”

Trinidad Jiménez García-Herrera, Spanish Minister for 
Health and Social Policy, Córdoba, 8-9 April 2010 

http://fra.europa.eu/fraWebsite/news_and_events/infocus10_2605_en.htm
http://fra.europa.eu/fraWebsite/news_and_events/infocus10_2605_en.htm
http://ec.europa.eu/social/main.jsp?catId=761&langId=en
http://ec.europa.eu/social/main.jsp?catId=761&langId=en
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thelifeexpectancyofRomawomen.Inadditiontohealth
risks,earlyandnumerousbirthscontributetotheexclusion
ofRomawomenfromeducationandlabourmarketpartici-
pation.TheinfantmortalityratefortheRomainRomania
isfourtimeshigherthanthenationalaverage”.66Thelack
ofprenatalcarecontributestoahighinfantmortalityrate
amongtheRomacommunityandadverselyaffectsthe
healthofnewbornsbydeprivingthemoftimelyaccessto
healthcare.

Discriminationplaysalsoaroleinthiscontext.InAugust
2010CERDissueditsconcludingobservationsonRomania,
whichunderlinedthepersistenceofraciststereotypesand
racediscriminationagainstRomainaccesstohealthcare
services,andrecommendedtothestatepartytoguaran-
teeaccessbyRomatohealthcareandsocialservicesand
tocontinuetosupportRomahealthmediators.67

Roma roundtable on the eve of the 
Second European Roma Summit
On6and7April2010,ontheeveoftheSecondEuropean
RomaSummithostedbytheSpanishEUPresidency,the
FRAbroughttogetherRomaniandTravellerwomen,aswell
asrepresentativesfromtheEuropeanCommission,inCór-
doba,Spain,foraroundtableexaminingthewayforward:
‘Onaroadtoequality’.Romaniwomen,togetherwiththe
Agency,identifiedpossibleactionsthatEUPresidencies,the
EuropeanCommission,butalsotheMemberStatescould
takeupfordiscussionatthePlatformofRomaInclusion.
Suggestionsincludedsupportforethnicdatacollection,rec-
ognitionofmultiplediscriminationandthepromotionof
anopencoordinationmechanismformainstreamingand
realisingthefullequalityofRomawomen.Tosummarise
andreinforceallofthestatementsmade,theRomaniand
Travellerwomenendorsedapositionpaper.

The position paper is available at: http://fra.europa.eu/
fraWebsite/attachments/RT_roma_summit_key_messages.pdf

FRA ACTIVITY 

Datacollectedatthenationallevelhighlightseriousprob-
lemswhenitcomestohealthcareaccessbyRomacom-
munities.Forinstance,inSeptember2010,theresultsof
theAll Ireland Traveller health studywerelaunched.The
study,whichincludedTravellerslivingbothintheRepublic 
of IrelandandNorthern Ireland,wasconductedamong
10,500Travellerfamilies.Theresearchfindingsrevealed
thatthemaleTravellerlifeexpectancyatbirthis61years,
15yearslowerthanthatofthemalemajoritypopulation.
Romaniwomen’slifeexpectancyis70years,11years
fewerthanthatofthefemalemajoritypopulation.In
relationtoracismanddiscrimination,thereportfound
thatalmostoneintwoTravellersfeltdiscriminatedagainst
inallareasoflife.Some40%ofrespondentsindicated

66 Ibid.,p.114.
67 UN,CERD(2010e),paragraph14.

theyhadexperiencedsomedegreeofdiscriminationin
accessinghealthservices.68

Outlook 
TheEUanditsMemberStateshaveaparticularrespon-
sibilitytowardstheRomawhoformthelargestethnic
minorityintheUnion.TheCouncilofEuropecalledonits
MemberStatestotreattheRomaissuenotonlyfromthe
perspectiveofasociallydisadvantagedgroup,butfrom
theperspectiveofanationalminorityentitledtoenjoy
therightsenshrinedintheFrameworkConventionforthe
ProtectionofNationalMinorities(FCNM).

TheEUCharterofFundamentalRightssetsoutthevalues
onwhichtheEUisbased.Tomakethesevaluesbecome
realityfor–andtherebyimprovethesituationof–Roma
communities,theyneedtobetranslatedintopractice.To
thisend,anumberofelementsarekeytoovercoming
thechallengeshinderingthesuccessfulinclusionofRoma
communitiesintoday’sEUsocieties.Theseinclude:

• thefulluseandapplicationofexistingEUlegalinstru-
mentsincompliancewiththeEUCharterofFundamental
Rights,suchastheRacialEqualityDirectiveandtheFree
MovementDirective;

• thepromotionof‘joined-upgovernance’approaches
forRomainclusionbystrengtheningmultilevelgovern-
ancebasedoneffectivepartnershipswithallrelevant
stakeholders.Theseincludenationallevelcoordination
bodiesforRoma,localandregionalauthorities,regional
Romacoordinators,privatecompanies,otherspecialised
equalitybodiesandNGOsactiveinthefieldofRoma;

• improved cooperation between national, European
andinternationalplayersandrepresentativesofthe
Romacommunities,whichcanincreasetheeffective-
nessofavailablefinancialinstrumentstoachieveRoma
inclusion;

• thepromotionofamoreintegratedandeffectiveuseof
EUFundstotacklethemultidimensionalchallengesof
Romaexclusion,includingthedevelopmentofnational
desegregationpoliciessupportedbythestructuralfunds;

• systematicmainstreamingofRomainclusionissuesinto
thebroadpolicyareasofeducation,employment,public
health,infrastructure,urbanplanning,economicandter-
ritorialdevelopment;

• regularandsystematiccollectionofofficial,usableand
meaningfulethnicallydisaggregateddataaccompanied
byallthenecessarysafeguardslaiddown,amongother
regulations,bytheEUDataProtectionDirective.Effective
inclusionpoliciesareinformedpolicies.

68 UniversityCollegeDublin(2010).

http://fra.europa.eu/fraWebsite/attachments/RT_roma_summit_key_messages.pdf
http://fra.europa.eu/fraWebsite/attachments/RT_roma_summit_key_messages.pdf
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2 March – CJEU interprets the Qualification Directive in 
the Abdulla and others case

4 March – CJEU interprets the Family Reunification  
Directive in the Chakroun case

 

19 May – EU adopts a regulation establishing a European 
Asylum Support Office

15 June – CJEU interprets the Qualification Directive in the 
Bolbol case
22 June – CJEU rules on aspects of the Schengen Borders 
Code in the Melkei and Abdeli case

18 August – CJEU interprets application of Asylum Pro-
cedures Directive in the NS v. Secretary of State for the 
Home Department case

11 October – CJEU interprets application of Asylum Proce-
dures Directive in the M.E. and others v. refugee Applica-
tions Commissioner, Minister for Justice and Law Reform 
case

9 November – CJEU interprets the Qualification Directive 
in the B and D case

28 January – CoE Parliamentary Assembly adopts 
 a resolution and a recommendation on the detention of 

asylum seekers and irregular migrants

July – UN High Commissioner for Refugees comments on 
the European Commission’s proposal for a Directive on 
minimum standards for the qualification and status of 

third-country nationals or stateless persons as benefici-
aries of international protection and the content of the 

protection granted

August – UN High Commissioner for Refugees comments 
on the European Commission’s proposal for a Directive on 
minimum standards on procedures in Member States for 

granting and withdrawing international protection
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21 January 2011 – ECtHR Grand Chamber delivers lead  

judgment on the application of the Dublin II regulation 
(M.S.S. v. Belgium and Greece case)
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ThischaptercoversdevelopmentsinEUandMemberState
policiesandpracticesintheareasofasylum,immigration
andtheintegrationofmigrantsfortheyear2010.Itrelates
primarilytothefundamentalrightssituationofasylum-
seekersandlegallyresidentmigrantsintheEU.Inorderto
gainacomprehensiveoverviewofthisarea,thischapter
shouldbereadtogetherwithChapter2onbordercontrol
andvisapolicy,whichfocusesonthesituationoffunda-
mentalrightsofasylumseekersandirregularmigrantsat
EUborders.

1.1.  Asylum
Threeprincipalchallengescanbeidentifiedinrelationto
theareaofasylum.Firstly,whiletheStockholmProgramme1

commitstheEUMemberStatestothecreationofaCommon
EuropeanAsylumSystem(CEAS)by2012,progressinrevis-
ingthelegislativeframeworkhasbeenmodest.Secondly,
MemberStateshavecontinuedtofacepracticalchallenges
intheapplicationoftheexistingacquisrelatingtothecondi-
tionsofreceptionforasylumseekers.Moreparticularly,the
extraordinarypressureexperiencedbytheGreekasylum
systemhashighlightedthepotentialchallengestofunda-
mentalrights.Suchchallengesmayariseinstateswherethe
presentEUasylumframeworkiscombinedwithanational
asylumsystemthatstillrequiresfurtherdevelopmentand
showsinsufficientadministrativecapacitytocopewith
theinflowofasylumseekers.Thirdly,thereisevidenceto

Asylum, immigration 
and integration

The latest Eurostat figures reveal that in the 12-month period up to September 2010 around 250,000 people applied 
for asylum in the 27 European Union (EU) Member States. The EU asylum system allows those facing the risk of 
serious harm in their home country to apply for international protection. However, progress in legislative reforms 
leading to the creation of a Common European Asylum System by 2012 has been slow. Concurrently, Greece was 
confronted with unprecedented pressures on its asylum system, challenging its ability to implement human rights 
guarantees. Furthermore, a recent ruling by the European Court of Human Rights (ECtHR) raised questions about 
the operability of the Dublin II Regulation. Regarding the integration of migrants, a trend emerged of tying the 
granting of permanent residence for legally-residing non-EU nationals to integration requirements. 

1

Keydevelopmentsintheareaofasylum,
immigrationandintegration:

• provisionsoftheQualificationDirective,2relatingtoeligibility
for,andthegrantingandwithdrawalofrefugeestatus,were
clarifiedbyjudgmentsoftheCourtofJusticeofthe
EuropeanUnion(CJEU);

• MemberStatesattheEU’sexternalbordersfaceddifficulties
inguaranteeingfundamentalrightswherethey
experiencedincreasedinflowsofmigrants,inparticular
regardingdetentionconditionsofirregularmigrants;

• transfersofasylumseekerstoGreeceundertheDublinII
Regulationweresuspendedinordernottoposeriskstothe
fundamentalrightsofthosetransferred;3

• detentionconditionsforirregularmigrants,includingfor
thosewhoseasylumclaimshavefailed,posedissuesfor
theprotectionofhumanrights;

• protectionpracticesunderreadmissionagreementsraised
concernsasregardstheprincipleofnon-refoulement;

• moreMemberStatesintroducedintegrationrequirements
asaconditionofgrantingpermanentresidencepermits;

• afewMemberStatesdiscussedgrantingmigrantsgreater
politicalrights.

2 CouncilDirective2004/83/EC,OJ2004L304.

3 CouncilRegulation(EC)No.343/2003OJ2003L50,p.1.1 EuropeanCouncil(2010).
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suggest that public intolerance towards migrants and
asylumseekersmaybeincreasing.4

ThissectionwillconsiderdevelopmentsintheEUlegislative
andinstitutionalframework,includingtheinterpretationof
thelawprovidedbytheCJEU.Itwillthendiscussthechal-
lengestofundamentalrightsresultingfromthepractical
implementationoftheexistingframework,includingafocus
ontheproblemsfacedbyGreeceandtheirimplicationsfor
theEuropeanasylumsystemasawhole.

1.1.1.  EU legislative and institutional 
developments

Amongthesixlegalinstrumentsunderrevision–thatis,
theLong-termResidentsDirective,5theReceptionConditions
Directive,6theQualificationDirective,theAsylumProce-
duresDirective,7theDublinIIRegulation8andtheEurodac
Regulation9–inthedevelopmentofaCEAS,theCouncilof
theEuropeanUnionandtheParliamenthadonlyagreedon
amendmentstotheLong-termResidentsDirectivebythe
endof2010.10Thisdirective,asamended,willpermitper-
sonsgrantedinternationalprotectiontomovefreelywithin
theEUonthesamebasisasotherlong-termresidentsfrom
thirdcountries.However,gapsintheasylumframework
remaingiventheabsenceofrevisedlegislationinrelation
totheregulationofasylumprocedures,thereceptionof
asylumseekersandthedeterminationofrefugeestatus.

Albeitwithlimitedprogress,discussionscontinuedonpro-
posedamendmentstothefourmainEUasyluminstruments
–theReceptionConditionsDirective(Recast),11theAsylum
ProceduresDirective(Recast),12theQualificationDirective
(Recast)13andtheDublinIIRegulation(Recast)14–which
areintendedtointroducehighercommonstandardsofpro-
tectionthroughfurtherharmonisationofMemberStates’
legislation.TheOfficeoftheUnitedNationsHighCommis-
sionerforRefugees(UNHCR)hasbroadlywelcomedthe
EuropeanCommission’sproposalssincetheyaddresssome
oftheexistinggaps.15However,theCounciloftheEuro-
peanUniondidnotshowsupportforsomeoftheprovisions
includingproposalstostrengthentherighttoaneffective
remedy,theprovisionoflegalassistanceandtheregulation
ofdetention.Toreinvigoratethenegotiationprocess,the
BelgianEUPresidencyorganisedaMinisterialConference
onAsyluminSeptember2010,wheretheFRApresented

4 Chapter6,‘Racismandethnicdiscrimination’.
5 CouncilDirective2003/109/EC,OJ2004L16.
6 CouncilDirective2003/9/EC,OJ2003L031.
7 CouncilDirective2005/85/EC,OJ2005L326.
8 CouncilRegulation(EC)No.343/2003,OJ2003L50.
9 CouncilRegulation(EC)No.2725/2000,OJ2000L316.
10 EuropeanParliament(2010a).
11 EuropeanCommission(2008a).
12 EuropeanCommission(2009a);seealsoEuropeanCommission

(2010a).
13 EuropeanCommission(2009b).
14 EuropeanCommission(2008b).
15 UNHCR(2010a),UNHCR(2010b)andUNHCR(2009a).Seealso

EuropeanCouncilonRefugeesandExiles(ECRE)(2010a),ECRE
(2010b),ECRE(2009a).

theresultsofitsresearchonaccesstojusticeforasylum
seekers.16

DespitetheBelgianEUPresidency’seffortstomakeprogress
ontheCEAS,therewasreluctanceatCouncillevelfurtherto
developEUstandardsinthisarea.Thismaybedue,inpart,
topracticalchallengesinimplementingtheexistingacquis.
TheEuropeanCommissionhasannouncedthatitwillsubmit
amendedproposalsfortheAsylumProceduresandRecep-
tionConditionsDirectivesbeforethebeginningofthePolish
EUPresidencyinJuly2011.17Negotiationsonrevisionstothe
DublinIIRegulationandtheEurodacRegulation,whichisthe
toolthroughwhichfingerprintsarecollectedandcompared,
alsocontinued.18TheEuropeanCommissionwithdrewprovi-
sionsfromitsproposal,whichaffordedaccesstoEurodacto
lawenforcementagenciesandEuropolforlawenforcement
purposes;theseprovisionshadraisedfundamentalrights
concernsaccordingtoanopinionissuedbytheEuropean
DataProtectionSupervisor(EDPS)inApril2010.However,
inNovember2010,10EUMemberStates,namelyAustria,
Czech Republic,France,Germany,Hungary,Lithuania,
the Netherlands,Portugal,SloveniaandSpain,specifically
requestedthereinsertionintotheregulationofaprovision
allowingaccessforlawenforcementservicestoEurodac.19

Meanwhile,progresswasmadewithregardtotheinsti-
tutionalframeworkoftheEUasylumsystem.InFebruary
2010,theEuropeanParliamentandtheCounciladoptedthe
RegulationestablishingaEuropeanAsylumSupportOffice
(EASO).20TheEASO,basedinMalta,willworktoimprove
theimplementationoftheCEASbystrengtheningpracti-
calcooperationintheareaofasylumamongEUMember
States.Moreparticularly,ithasthetaskofprovidingtechni-
caladviceandassistancetoMemberStatesexperiencing
pressureontheirasylumandreceptionsystems.Suchopera-
tionalsupportincludestheprovisionoftraining,gathering
anddisseminatinginformationoncountriesoforigin,and
coordinatingactiontoassisttheasylumandreceptionsys-
temsofMemberStates.TheEASOshallbecomeoperational
by19June2011.21

1.1.2. The role of the Court of Justice

TheCJEUprovidedclarificationofexistinglegislativeprovi-
sionsinaseriesofjudgmentsin2010.Thissectionwill
focusonthreecasesrelatingtotheQualificationDirective.

IntheAbdullacase,theCJEUruledontheinterpretationof
Article11(1)(e)ofthedirectiverelatingtothewithdrawal
ofrefugeestatus.22Itfoundthatarefugeemaylosehis/

16 FRA(2010a),(2010b)and(2010c).
17 CounciloftheEuropeanUnion(2010a),p.9.
18 EuropeanCommission(2009c);seealsoEuropeanCommission

(2008b).
19 CounciloftheEuropeanUnion(2010a),p.9.
20 Regulation(EU)No.439/2010,OJ2010L132,p.11.
21 Ibid.,Article54.
22 CJEU,JoinedcasesC-175-179/08,Abdulla and others,2March2010.

TheElgafajicase(C-465/07)wasthefirstpreliminaryCJEUrulingon
theuppercaseQualificationDirectiveinFebruary2009.
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seekerstoEUMemberStates,wheretheirfundamental
rightsasprovidedforundertheEUCharterareconsideredto
beatriskorwhereminimumstandardsoftheAsylumPro-
ceduresDirectivearenotenforced,mightbeinbreachofEU
lawandotherinternationalobligations.Similarly,theHigh
CourtofIrelandreferredacasetotheCJEUregardingthe
legalityoftransferringasylumseekerstootherEUMember
Statesthathavedifferentstandardsofrefugeeprotection.

1.1.3.  Practical operation of  
the asylum acquis

Twomainchallengestotheprotectionoffundamentalrights
canbeidentifiedinthepracticaloperationoftheexisting
asylumacquis.Firstly,theimplementationbyMemberStates
oftheEUlegalframeworkinrelationtoasylummayrender
therightsofasylumseekersdifficulttorealiseinpractice.
Secondly,EUMemberStatesmayexperiencedifficultiesin
copingwithincreasedinflowsofmigrants.Inresponseto
thesechallenges,somemeasurestowardsincreasingsoli-
darityamongMemberStatescanbeidentified.

A2010UNHCRstudyontheimplementationoftheAsy-
lumProceduresDirectivefoundsignificantdivergencesin
interpretationbetweenEUMemberStates,suggestingthat
thelegislationwasnotbeingappliedcorrectlyinpractice.29

29 UNHCR(2010c).

herstatuswhenthecircumstanceswhichhadjustifiedthe
person’sfearofpersecutionnolongerexistandhe/she
hasnootherreasontofearbeingpersecutedwithinthe
meaningofArticle2(c)ofthedirective.However,sucha
changeofcircumstancesmustbeofa“significantandnon-
temporarynature”andthefactorswhichformedthebasis
ofpersecutionmusthavebeen“permanentlyeradicated”.23

IntheBolbolcase,theCJEUruledontheinterpretationof
Article12(1)oftheQualificationDirective.24Accordingto
thisprovision,refugeestatusmaynotbegrantedtothose
whofallundertheprotectionofaUnitedNations(UN)
body,asprovidedforunderArticle1DoftheUNConven-
tionrelatingtothestatusofrefugees.However,theCJEU
heldthatadisplacedPalestiniancouldnotbeexcluded
frombeingconsideredarefugeejustbecausehe/shewas
eligible,inprinciple,forprotectionorassistancefromthe
UnitedNationsAgencyforPalestineRefugees(UNRWA).
Rather,theCJEUfoundthatsuchexclusioncanonlyoccur
whereapersonactuallyavailsthemselvesofthisprotection
orassistance,whichwasnotthecasehere.

IntheB and Dcase,theCJEUruledontheinterpretationof
Article12(2)(b)and(c)ofthedirective.25Accordingtothis
provision,refugeestatusmaynotbegrantedwherethere
areseriousreasonsforconsideringthatanindividualhas
committed“aseriousnon-politicalcrime”oris“guiltyof
actscontrarytothepurposesandprinciplesoftheUnited
Nations”.TheCJEUfoundthatthefactthatapersonhasbeen
amemberofaterroristorganisation26and“hasactivelysup-
portedthearmedstrugglewagedbythatorganisationdoes
notautomaticallyconstituteaseriousreasonforconsider-
ingthatthatpersonhascommitted‘aseriousnon-political
crime’or‘actscontrarytothepurposesandprinciplesofthe
UnitedNations’”.Rather,theCJEUstatedthatsuchafinding
“isconditionalonanassessmentonacase-by-casebasis
ofthespecificfacts”.27

Attheendof2010,anumberofothercasesrelatingto
theAsylumProceduresDirectiveandtheDublinIIRegu-
lationwerependingbeforetheCJEU.28Oneofthecases
wasreferredbytheCourtofAppealoftheUnited King-
dom(UK).Itseekstoclarifywhethertransfersofasylum

23 Ibid.,paragraphs72ff.
24 CJEU,C-31/09,Bolbol,15June2010.
25 CJEU,JoinedcasesC-57/09andC-101/09,B and D,9November2010.
26 AccordingtothelistformingtheAnnextotheCouncilCommon

Positionontheapplicationofspecificmeasurestocombatterrorism,
OJ2001L344/93,pp.95-96.

27 CJEU,JoinedcasesC-57/09andC-101/09,B and D,9November2010,
paragraph99.

28 CJEU,C-69/10Samba Diouf,5February2010,ontheinterpretation
ofArticle39oftheAsylumProceduresDirectiveinthecontextof
accesstojustice.CJEU,C-411/10,NS v. Secretary of State for the 
Home Department,18August2010;andC-493/10,M.E. and others 
v. Refugee Applications Commissioner, Minister for Justice, Equality 
and Law Reform,11October2010.Bothcaseswerejoinedbyorder
ofthePresidentoftheCJEUon9November2010.Previously,inthe
Petrosian and others case(C19/08),theCJEUrulingof29January
2009clarifiedarathertechnicalquestionconcerningthestartof
theperiodfortransferoftheasylumseekerinthemeaningof
Articles20(1)(d)and2ofCouncilRegulation(EC)No.343/2003of
18February2003.

Information material on asylum procedures: 
great differences between EU Member States
In2010,theFRAcollectedtheexperiencesofalmost900asylum
seekersinthe27EUMemberStates(EU27).Theirexperiencesconfirm
theexistenceofconsiderabledisparitiesintheprovisionofwritten
informationontheasylumprocedureandintheopportunitiesavail-
abletochallengeanegativedecisionbytheasylumauthorities.The
FRAfoundthatalackofadequateortimelyinformationinalanguage
understoodbytheasylumapplicantcouldunderminethepractical
applicationoftheirrightsunderthelegalframework.

Toillustratethedifferentapproaches,Figure1.1outlinesthenumber
oflanguagesinwhichgeneralinformationleafletsabouttheasylum
proceduresweretranslated.InfiveEUMemberStates–Austria,the
Czech Republic,Denmark,GermanyandIreland–informationleaf-
letsaretranslatedintomorethan20languages.Incomparison,in
France,Greece,LithuaniaandPortugal,asyluminformationleaflets
aretranslatedintofivelanguages,although,forexample,among
thoseapplyingforasylumin2009,Francehadmorethan100dif-
ferentnationalities,andGreecehadmorethan60nationalities(Fig-
ure1.2).Whileforcertainasylumseekersitmightbeexpectedthat
applicantsareabletounderstandthehoststatelanguage(asinthe
caseofFrenchorPortuguese-speakingformercolonies),itcannotbe
assumedthatthiswouldaddressthelanguageneedsofthewhole
rangeofdiversenationalitiesintheseMemberStates.

FRA ACTIVITY 
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1.1.4.  Coping with increased numbers  
of arrivals

In2010,Greecewassubjecttosignificantimmigration
pressure.Some90%ofall2010irregularcrossingsofthe
land,seaorairborderoftheEUtookplaceinGreece.At
thesametime,theasylumsystemofGreeceisintheearly
stagesofdevelopment,withlimitedreceptioncapacities.30

IncaseswhereanEUMemberStatereceivesanincreased
numberofpersonscrossingtheborderinanirregularman-
ner,challengestofundamentalrightsprotectionmayoccur

30 FRA(2011).

Figure 1.1:  Number of foreign languages into which leaflets about asylum 
procedures were translated, by country, 2010

Source: FRA (2010a). Data based on a questionnaire completed by national asylum authorities between April and July 2010.
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Figure 1.2: Number of nationalities which applied for international protection in 2009, by country

Note:  It should be noted that the number of nationalities does not necessarily reflect the number of languages spoken by the 
asylum applicants.  
* No data available for 2009.

Source: FRA (2010b). Data based on Eurostat Asylum Statistics, extracted in September 2010.
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attwolevels:itsasylumsystemmaynothavethecapacity
todealwithhighernumbers,andapplicantstransferred
backtooverburdenedstatesmayriskbeingexposedto
breachesoftheirrights.

Firstly,whereanasylumsystemofanEUMemberState
doesnothavethecapacitytodealwithhighnumbersof
asylumseekers,difficultiesinprovidingadequatereception
conditionsmayoccur.SuchdifficultieswerereportedinBel-
gium,GreeceandItalyin2010.31Asaconsequence,states
oftentakemeasurestolimittheoverallnumberofasylum

31 Formoreinformation,seeforBelgium,P.Courard(2010);forGreece,
CouncilofEurope(2010)andforItaly,UNHCR(2009c).
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seekers,whichcanhaveanegativeimpactonstandards
ofprotection.32Furthermore,livingconditionsmaybecome
difficultandhomelessnesscouldfollowasadirectresult,
asseeninGreece.Inaddition,asylumseekersmaybeheld
ininadequatedetentionfacilitiestogetherwithirregular
migrants,whichcouldinclude,forinstance,individualswho
haveservedsentencesforcriminaloffencesandareawait-
ingdeportation.

Secondly,theextraordinarypressureontheGreekasylum
systemrevealedtheweaknessesofEUlawwhenapplied
inthistypeof‘stresssituation’.Bytheendof2010,some
1,000casesconcerningtheapplicationoftheDublinIIRegu-
lationtoasylumseekerswerependingbeforetheECtHR.33
TheymostlyconcernedclaimsagainstBelgium,theNeth-
erlands,FinlandandFrancecontestingtransferralbackto
GreeceandItaly.

Ina largenumberofcases, theECtHRgranted interim
measuresunderRule39ofitsRulesofCourt,instructing
statesnottocarryouttransfersoftheasylumapplicantsto
Greecewhileitexaminedtheircases.Aspartofthepro-
cedurebeforetheCourt,interimmeasuresmaybetaken
whenjustifiedbyemergencycircumstances.IftheCourt
grantstheapplicantsuchaninterimmeasure,theappli-
cant’sexpulsionissuspended.Nonetheless,itwillstillhave
todeliberateontheadmissibilityandmeritsofthecases
concerned.TheECtHRlaterissuedaletterinformingthose
statescontinuingtotransferapplicantstoGreecethatit
wouldsystematicallygrantinterimreliefinrelationtoany
attempttotransferasylumseekerstoGreecependingits
judgmentinthecaseofM.S.S. v. Belgium and Greece.34This
putfurtherpressureonEUMemberStatessuchasAustria,
Belgium,Denmark,Finland,theNetherlandsandthe UK 
tosuspendalltransfers.However,notallEUMemberStates
hadofficiallyannouncedthattheywouldhaltalltransfers
toGreecebyDecember2010.35

InJanuary2011,theECtHRGrandChamberdeliveredits
judgmentinthecaseofM.S.S. v. Belgium and Greece.The
caseconcernedthereturnbyBelgiumofanAfghanasylum
seekertoGreeceinapplicationoftheDublinIIRegulation.
Subsequently,theasylumseekerwasdetainedinGreece 
andfiledanapplicationforasylumwhilehehadtoliveon
thestreetwithnomeansofsubsistence.TheECtHRfound
bothGreeceandBelgiuminviolationofArticles3(prohi-
bitionofdegradingorinhumantreatment)and13(right
toaneffectiveremedy)oftheEuropeanConventionon
HumanRights(ECHR).

InadditiontothecaseofM.S.S. v. Belgium and Greece,two
pendingcases,whichwerereferredtotheCJEUbycourts

32 Chapter2,‘Bordercontrolandvisapolicy’.
33 ECtHR(2010).
34 ECtHR,GC,M.S.S. v. Belgium and Greece,No.30696/09,

21January2011.
35 FormoreonthesituationinGreece,seeFRA(2011).

inIrelandandtheUK,36mayhavealsocontributedtothe
decisionofcertainEUMemberStatestotemporarilysuspend
transfersofasylumseekerstoGreece.37

SomeobserversseetheECtHRrulingintheM.S.S.caseasa
blowtotheEUasylumsysteminthesensethattheassump-
tionnolongerstandsthatallEUMemberStatesrespect
fundamentalrightsandthatitisthereforesafetoautomati-
callytransferasylumseekersbetweenEUcountries.38Atthe
sametime,theEuropeanCommissionerforHomeAffairs,
CeciliaMalmström,underlinedtheneedforallEUMem-
berStatestomeettheirresponsibilitiesundertheasylum
systeminordertoensurethatallthoseinneedcanavail
themselvesofinternationalprotection.39Inthissense,one
explicitobjectiveofthefurtherdevelopmentoftheCEASis
toincreasesolidarityandresponsibilityamongEUMember
States,aswellasbetweentheEUandthirdcountries.

ItisworthwhilenotingthatGreececommittedtoreform
itsasylumsystembasedonanationalactionplanincluding
immediateandlong-termmeasures.Inparticular,Greece
adoptedanewPresidentialDecreeinNovember2010to
coverthetransitionalperioduntilthenewasylumservice
isestablishedandthenewlawregulatingthisserviceis
adopted,anduntilthescreeningcentresprovidinginitial
receptionforpersonscrossingthebordersareestablished.40
Moreover,duringtheFebruary2011ManagementBoard
meetingoftheEASO,Greeceannouncedthatitwouldask
forthedeploymentofthefirst‘asylumsupportteams’who
willprovideassistancetoaddresscurrentdemandsinits
asylumsystem.

1.1.5. Measures based on solidarity

TheEuropeanCommissionand theEUMemberStates,
togetherwithUNHCR,EASOandFrontex,areengagedin
substantialeffortstoassistGreece.Thissupportconcerns
both theasylum system,but alsomigrationmanage-
mentmoregenerally.Itcombinessignificantfinancialand
practicalassistanceforthereformofthenationalasylum
system,borderandreturnmanagement,amoreefficient
useoftherelevantEUfundsonmigrationmanagement
andbettercooperationwithneighbouringcountries, in
particularTurkey.

Anotherexampleofsolidarity-basedmeasurescanbefound
inburdensharingamongsomeMemberStates.In2010,
GermanyandFrance,alongsideotherEUMemberStates,
continuedtoalleviatethepressureontheoverburdened
asylum system of Malta, through refugee relocation

36 CJEU,C-411/10,NS v. Secretary of State for the Home Department,
18August2010;andC-493/10,M.E. and others v. Refugee 
Applications Commissioner, Minister for Justice, Equality and Law 
Reform,11October2010.

37 Formoreinformation,see,forexample,theNetherlands,Decision
5671201oftheMinistryofJusticetohalttransfers,13October2010.

38 Formoreinformation,see,forexample,ECRE(2011).
39 EuropeanCommission(2011).
40 Greece/PD114/2010of22November2010.Seealsolaw

no.3907/2011publishedon26January2011.
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projects.AstudycommissionedbytheEuropeanParlia-
ment,whichwascompletedinJanuary2010,calculatedthat
asylumspendinginrelationtogrossdomesticproduct(GDP)
was1,000timeshigherinMaltathaninPortugalin2007.
ThestudyfurtherconfirmedthatMaltaexperiencedpres-
suresonitsasylumsystemdisproportionatetoitscapacity.
Bulgaria,CyprusandPolandexperiencesimilarpressure
duetolimitedcapacity.41Accordingtoinformationissued
bytheFrenchMinistryofImmigration,Integration,Asylum
andConsolidatedDevelopment(Ministère de l’immigration, 
l’intégration, l’asile et le développement solidaire),France 
accepted92recognisedrefugeesfromMaltain2009and
93in2010.Germanyrelocated102refugeesfromMalta
in2010.ThesearrivalsarepartoftheintraEURelocation
fromMalta(EUREMA)pilotproject,whichincludes10par-
ticipatingEUMemberStates:France,Germany,Hungary,
Luxembourg,Poland,Portugal,Romania,Slovakia,Slov-
eniaandtheUK.ApartfromFranceandGermany,most
MemberStateshavepledgedtotakefiveto10refugees
each.AccordingtotheEuropeanParliamentreport,the
pilotprojectisanadhocexampleofresponsibilitysharing,
althoughitsimpactisprimarilysymbolic.42Incomparison,a
totalofmorethan600refugeeshavedepartedfortheUSA
fromMaltasince2007andafurther250refugeeswerein
theprocessofbeingrelocatedattheendof2010.43

1.2.   Rights of irregular 
migrants

Althoughirregularmigrantsformonlyasmallproportionof
themigrantpopulationtheyaremorelikelytobeexposed
tohumanrightsviolationsthanothergroupsofmigrants.44
Thetermirregularmigrantreferstoanindividualwhose
stayontheterritoryofaMemberStateisnotauthorised,
includingindividualswhohavereceivedanegativedeci-
sionontheirasylumclaim.Theirirregularstatusnormally
preventsthemfromseekingredresswheretheirrightsare
violated,asthiswouldexposethemtotheriskofbeing
removed.Therefore,existingsafeguards,suchastheobli-
gationonMemberStatestoprovidemechanismsthrough
whichthird-countrynationalsinillegalemploymentmay
lodgecomplaintseitherdirectlyorthroughthirdparties
undertheEmployerSanctionsDirective,shouldbefully
takenintoaccountinnationalimplementingmeasures.45

Themajorityof internationalhuman rightsnormsare
generallyapplicabletoeveryperson,irrespectiveoftheir
migrationstatus.Onlycertainrights,mostnotablysome
socio-economicandpoliticalrightsarelimitedtonation-

41 EuropeanParliament(2010a).
42 Ibid.,p.46.
43 FiguresreceivedfromUNHCRMaltaon15December2010.
44 LookingattheEUinparticular,figuresfromtheEuropeanresearch

projectClandestino(2007-2009),estimatedthesizeoftheirregular
populationintheEU27at1,900,000-3,800,000in2008.Whereas,
accordingtoEurostat(2009)some19.5millionsthird-country
nationalsofficiallylivedintheEUon1January2008.

45 Directive2009/52,OJ2009L168,p.24.

alsortonon-nationalsstayingorresidinglawfully.Hence,
althoughnoneoftheEUMemberStateshaveratifiedthe
InternationalConventionontheProtectionoftheRightsof
AllMigrantWorkersandMembersofTheirFamilies(ICRMW),
theyareneverthelessboundbyothercoreinternational
humanrightsinstrumentstheyadhereto,forinstance,the
ECHR,theUNConventionontheRightsoftheChildorInter-
nationalLabourOrganisation(ILO)instruments.Inaddition,
withanincreasingnumberofratificationsoftheICRMW,46
thepressureonEuropeanstatestoratifythishumanrights
instrumentwhichspecificallyprotectsmigrantworkersis
likelytoincrease.

Examining key aspects of the social 
situation of irregular migrants
In2010,theFRApublisheditsreportonDetention of 
third-country nationals in return procedures,thereby
providingalegalanalysisofanumberofissuescovered
intheReturnDirective.Thesecondprojectlooksatthe
socialsituationofirregularmigrantsintheEU.Forthis
project,in2010,theFRAcollectedinformationthrough
fieldwork,includinginterviewswithirregularmigrants,
analysesofsecondarydata,andquestionnairesfrom
nationalauthorities,municipalitiesandvariousactors
workingwithirregularmigrants.Buildingonthis,the
FRAplanstoexamineingreaterdetailkeyaspectsof
thesocialsituationsofirregularimmigrantsintheEUin
ordertoassesstheextenttowhichtheirfundamental
rightsarerespectedandprotected.Areascoveredby
theresearchincludehealth,housing,education,social
care,fairworkingconditionsandaccesstojustice.

For more information, see: http://fra.europa.eu/fraWebsite/
research/ projects/ proj_ irregularimmigrants_en.htm

FRA ACTIVITY 

1.2.1. Immigration detention 

Whereindividualshavebeenunsuccessfulintheirclaimsfor
asylumorwheretheyareotherwiseunlawfullypresentin
anEUMemberState,theymayberemoved,andmayalso
facedetentionpendingremoval.Theseissuesareinpart
regulatedbytheReturnDirective.47

In2010,theECtHRfoundthatthreeMemberStateswere
inbreachoftheECHRduetounlawfuldetentionandinhu-
mantreatmentofdetainedforeigners.48Thisindicatesthat
detentionofasylumseekersandmigrantsforimmigration
purposesremainsanareawhererespectforfundamental
rightsisatrisk.

46 Asof13December2010,therewere44StatespartiestotheICRMW.
47 Directive2008/115/EC,OJ2008L348,p.98.
48 Seeforexample,ECtHR,Al-Agha v. Romania,No.40933/02,

12January2010;ECtHR,A.A. v. Greece,No.12186/08,22July2010;
ECtHR,Massoud v. Malta,No.24340/08,27July2010.

http://fra.europa.eu/fraWebsite/research/<00AD>projects/<00AD>proj_<00AD>irregularimmigrants_en.htm
http://fra.europa.eu/fraWebsite/research/<00AD>projects/<00AD>proj_<00AD>irregularimmigrants_en.htm
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TheCouncilofEurope’sCommitteeforthePreventionof
TortureandInhumanorDegradingTreatmentorPunishment
(CPT)publisheditsreportinNovember2010,followingits
fifthperiodicvisittoGreeceinSeptember2009.TheCPT
delegationfound:allegationsofilltreatmentbydetained
irregularmigrants;lackofaccesstodoctors;noaccessto
freelegalaidforirregularmigrantsandlackofinformation
ontheirdetentioninalanguagetheycanunderstand;grim
conditionsofdetentionduetoovercrowdingandpoormate-
rialandhygienicconditions;andthedetentioninpoliceor
borderguardstationsforweeksandevenmonthsofboth
irregularmigrantsandpersonsfacingcriminalcharges.In
October2010,theUNSpecialRapporteuronTorturepre-
sentedhispreliminaryfindingsonirregularimmigration
andasyluminGreece, includingevidenceof: inhuman
detentionconditionsforimmigrantsduetoovercrowdingin
prisonsanddetentionfacilities;poorhealthconditions;lack
ofanindependentinvestigationmechanismforvictimsof
physicalabuse;anddysfunctionsintheasylumsystemand
protracteddetentionofirregularmigrants.Whileacknowl-
edgingtheoverwhelmingsituationfacedbyGreece,theUN
SpecialRapporteurrecommendedthatGreecebeprovided
withsubstantialsupporttohandletheimmenseinflowof
irregularmigrants,aswellasadvocatingtherevisionof
theDublinIIRegulationtowardsafairersystemofburden
sharingforrefugeeprotectionintheEU.Similarfindings
werereportedbytheUNHCR.

ThesituationatthedetentionfacilitiesattheGreek-Turkish
borderhasalsobeendescribedbyareportbytheFRA
issuedinearlyMarch2011.TheFRAnotedthatinspiteof

€9.8millionemergencyfundinggrantedbytheEUunder
theEuropeanRefugeeFundtoGreecetocoverimmediate
andurgentneedsandthestrengtheningoftheasylum
system,thesituationinthedetentionfacilitiesremains
essentiallyunchanged.At thebeginningofMarch, the
onlyvisiblechangewasthedeploymentofmedicalstaff
tothesefacilities.49

EUMemberStatestransferringasylumseekersundertheDub-
linIIRegulationbacktooverburdenedstatesfortheprocess-
ingoftheirapplicationsmayriskexposingtheapplicantsto
breachesoftheirfundamentalrights.Suchasituationmay
occureitherduetoreceptionconditionsintheoverburdened
state(asillustratedinrelationtoGreece)orduetotherisk
thattheoverburdenedstatemightreturnapplicantstotheir
state–wheretheyfacethethreatofpersecution,arealrisk
oftorture,andarbitrarydeprivationoftherighttolifeor
irreparableharm–orastateoftransitwheretheyfacea
riskofpersecutionorseriousharm(theprincipleofnon-
refoulement).Thisincludestheprohibitiontoreturnaperson
toatransitcountrywherethepersonisnotprotectedfrom
returntopersecutionorseriousharm(chainrefoulement).

In2010,theFRAissuedareportonthedetentionofthird-
countrynationalsinreturnprocedures.50

InJanuary2010,theParliamentaryAssemblyoftheCouncil
ofEuropeadoptedaResolutionandaRecommendationon
thedetentionofasylumseekersandirregularmigrantsin
Europe.51TheAssemblyencouragedMemberStatesofthe
CouncilofEuropetofollow10guidingprinciplesgoverning

49 FRA(2011).
50 Ibid.,p.43.
51 CouncilofEurope,ParliamentaryAssembly(PACE)(2010a);

PACE(2010b).

Promisingpractice

Alternatives to detention of irregular families with children 
Oneissueexaminedinthe2010FRAreportrelatestoalternativestodetention.AlthoughmanyEUMemberStates
provideforthepossibilityofimposingalternativestodetention,thisisoftendoneonlyexceptionallyandprimarily
forparticularlyvulnerablegroups,suchasfamilieswithchildren.InBelgiumfamiliesmaybeplacedinopenhouses.
Thisprogrammeisaccompaniedbyindividualcounsellingontheimmigrationoptionsavailabletothemigrant.So
farthisalternativeappearsquitesuccessful,asitreducestheneedfordeprivationoflibertywithoutsubstantially
increasingabscondingrates,thankstotheintenseindividualcounselling.

Anotheraspectconcernsthelengthofpre-removaldetention.TheReturnDirectiveprovidesforamaximumlength
ofdetentionofsixmonths,whichcanbeprolongedundercertainconditionsupto18monthsintotal.Thedirective
requiredtranspositiontobecompletedbyDecember2010.AsofNovember2010,eightEUMemberStateshadnot
laiddownbylawamaximumtimelimitforpre-removaldetentionorforcertaintypesofpre-removaldetention:
Cyprus,Denmark,Estonia,Finland,Lithuania,Malta,SwedenandtheUK.52Inaddition,intheNetherlandsno
upperlimitisforeseeninlawfordeprivationoflibertyresultingfromArticle59.1(a)oftheAliensAct2000,whichis
byfarthemostcommongroundforthedetentionofforeigners.Withoutamaximumperiodofdetentionstipulated
bylaw,therightsofirregularmigrantdetaineesareprotectedonlytotheextentthattheycanexerciserightsof
judicialreview.AsshowninFigure1.3,inlate2010uppertimelimitsinotherEUMemberStatesforthedeprivation
oflibertyofforeignerswhohavebeenissuedanexpulsionorderrangedfrom32daysinFranceto20monthsin
LatviaortwoyearsinRomania.
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Figure 1.3: Maximum length of detention, by country (month)*

Note:  * Lengths of detention expressed in days or weeks in national legislation are provided in months in the graph. In countries 
where more than one time limit exists, the longest possible period of detention has been selected. States that have an 
upper time limit only for certain situations of pre-removal detention have been included in the list; this is the case in the 
Netherlands and Romania.

Source: FRA (2010c), Detentionofthird-countrynationalsinreturnprocedures, Vienna, FRA
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thecircumstancesinwhichthedetentionofasylumseekers
andirregularmigrantsmaybelegallypermissible.52

TheAssemblyalsorecommendedthattheCommitteeof
MinistersoftheCouncilofEuropeadoptrulesonminimum
standardsofconditionsofdetentionofirregularmigrants
andasylumseekers,andestablishaconsultationbody.
Suchabody,itstated,shouldbecomprisedofgovernment
experts,membersofcivilsociety,andrelevantrepresenta-
tivesofinternationalorganisations,theEuropeanCommis-
sionandtheCouncilofEurope.Thisbodywouldhavethe
taskofexaminingindetailthe10guidingprinciplesonthe
circumstancesinwhichthedetentionofasylumseekers
andirregularmigrantsislegallypermissible.Thisisthefirst
timethataninternationalbodyhascalledforthedevel-
opmentofspecificstandardsforimmigrationdetention.
However,inreply,53theCommitteeofMinistersexpressed
theopinionthatthepre-existing2003Recommendation
onmeasuresofdetentionofasylumseekersandthe2005
‘Twentyguidelinesonforcedreturn’largelycorresponded
tothesubstanceofthedocumentsputforwardbythe
Assembly.54Itwentontostateitsintentiontoinitiatea
studyontheimplementationofthelattertwodocuments
bytheMemberStates.

52 Ibid.,p.43.
53 CouncilofEurope(2010).
54 SeethereplyadoptedbytheCommitteeofMinisterson13October

2010atthe1095thmeetingoftheMinisters’Deputies,CM/AS(2010)
Rec1900,final15October2010.

1.2.2. Returns 

TheReturnDirectivesetsouttheconditionsunderwhich
third-countrynationalswithouta right tostaymaybe
removedfromtheterritoryofaMemberState.Applica-
tionofthislegislationhasgivenrisetothreechallengesin
termsofhumanrightsprotection:firstly,thetreatmentof
individualsduringtheremovalprocessitself;secondly,the
impactofadecisiontoremoveindividualsontheirright
toafamilylife;andthirdly,theoperationofreadmission
agreementsbetweentheEUanditsMemberStatesonthe
onehandandthirdstatesontheother.

Inrelationtothetreatmentofindividuals,Article8(6)of
theReturnDirectivecreatesadutytoestablish“aneffec-
tivereturnmonitoringsystem”withtheaimofreducing
theriskofill-treatmentordeathduringreturnprocedures,
instancesofwhichcontinuedtooccurin2010.55Whilethe
directivedoesnotsetcriteriafordetermining‘effective-
ness’,inordertoguaranteefairnessintheprocessitcan
beassumedthatsuchmonitoringwouldbenefitfromthe
establishmentofbodieswithindependentandadequately
trainedpersonnel,abletoreporttheirobservationstothe
relevantauthority.FromtheevidencecollectedbytheFRA,
itseemsthatonlythreeEUMemberStates,namelyAustria,
GermanyandLuxembourg,involveexternalactors(NGOs
ornationalhumanrightsinstitutions)inthiswork.

55 Forexample,anAngolanirregularmigrantdiedduringaremoval
byairfromtheUKafterhavingbeenrestrainedbyprivatesecurity
guardsinOctober2010;formoreinformation,seeP.Lewis,M.Taylor
andC.deComarmond(2010).
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Atnationallevel,individualcasesofreturnscontinuedto
attractmediaattentionandclearlyraisedfundamental
rightsissues,suchastherighttofamilylife,asillustrated
inthefollowingtwoexamples.InFinlandinMarch2010,
theSupremeAdministrativeCourtruledagainstthegrant-
ingofresidencepermitstotwoelderlywomenstaying
irregularlyinFinlandbutwhosechildrenandgrandchildren
livedinthecountry.Publicitysurroundingthecasesparked
apoliticaldebate,withsomecriticisingtherigidityofFinn-
ishlegislation.56Similarly,inLithuania anelderlywoman
stayingirregularly,whowaslivingwithherson,wasrefused
aresidencepermit,whichsheappliedforonthegrounds
offamilyreunification.TheSupremeAdministrativeCourt
reversedthedecision,stressingtheobligationofnational
institutionstorespecttherighttoprivateandfamilylife
guaranteedbyArticle8ECHR.Thecourtalsomaderefer-
encetotheFamilyReunificationDirective57andtheReturn
Directive,statingthattheyobligedMemberStatestorespect
therighttofamilylifewhendecidingontheexpulsionof
aliens.58

ArecentreportbyUNICEF59investigatedthesituationof
Roma,AshkaliandEgyptianchildrenwhoweredeported
fromGermanytoKosovowiththeirfamilies.Sincetheyhad
livedinGermanyformanyyearsundertolerationstatus,
mostofthe116childreninterviewedfeltdistraughtand
disorientedinKosovo.Whiletheyhadattendedschoolin
Germany,threequartersofchildreninterviewedhadnot
yetattendedschoolinKosovobecausetheydidnotknow
thelanguage,lackedschoolcertificatesfromGermanyor
becausetheirfamiliesweretoopoor.UNICEFarguedthat
forciblyreturningfamilieswithchildrentoKosovocouldin
somecasesbeinbreachoftheprincipleofthebestinterests
ofthechildenshrinedintheUNConventionontheRights
oftheChild(CRC).

1.2.3. Readmission agreements

Readmissionagreementsinvolveareciprocalagreement
betweenaMemberStateandathirdstatetocooperate
overthereturnofirregularmigrants,includingindividuals
whoseasylumapplicationshavebeenunsuccessful.These
agreementsmaybeusedinthecontextofreturningan

56 Finland,MinistryofInterior(2010)andHelsinginSanomat(2010).
57 CouncilDirective2003/86/EC,OJ2003L251,22,p.12.
58 Lithuania/Lietuvosvyriausiasisadministracinisteismas/

A-822-1226-09,22October2009.
59 UNICEF(2010).

individualundertheReturnDirective,andhavebeenused
inparticulartoreturnindividualstoatransitstatewhere
theyhavebeenapprehendedfollowinganattempttocross
theexternalbordersoftheEUinanirregularmanner.Each
MemberStatehasawebofbilateralreadmissionagree-
mentsorcooperationagreementsthatincludeprovisions
onreadmission.60

Inaddition,MemberStateshavemandatedtheEuropean
CommissiontoconcludereadmissionagreementsfortheEU
asawhole.ApproximatelyadozenEUreadmissionagree-
mentshavethusfarbeenconcludedandamandatehas
beengiventotheCommissiontonegotiateothers,including
withMoroccoandTurkey.61In2010,theCounciladopted
tworeadmissionagreements:onewithPakistan62andone
withGeorgia.63

A recent studyonReadmissionPolicy in theEuropean
UnioncommissionedbytheEuropeanParliamentshows
thatreadmissionpoliciescanhaveseriousconsequencesfor
humanrightsguarantees.64Inparticular,ithighlightsthefre-
quencyof‘prematurereturns’wherestatesareconsidered
tobesafedestinationsforreturnuponthemerecessation
ofhostilities,eventhoughseriousriskstohumanrights
protectionmayremain.Thebilateralagreementsbetween
LibyaandItalyillustratetherisksthatastrictapplication
ofenhancedcooperationagreementscanposetohuman
rights,suchasthenon-refoulementprinciple,giventhe
seriousconcernsforhumanrightsprotectionofirregular
migrantspresentinLibya.Inthissense,theauthorsofthe
studycriticisethefactthatreadmissionagreementsare
seenbyMemberStatesandtheEuropeanCommissionasan
effectivewaytoaddressirregularflowsofmigrantstothe
EU“regardlessofwhetherthecountrywheremigrantsare
tobereadmitted(i.e.,Libya)alreadypossessesthecapac-
itytofullyrespectthefundamentalhumanrightsandthe
dignityoftheremovedpersons”.65

60 EuropeanUniversityInstitute(2010).Itshowstheincreasingdensity
ofthebilateralpatternsofcooperationonreadmissioninvolving
Europeancountries.

61 Formoreinformation,seeStatewatch:www.statewatch.org/
news/2010/jan/eu-readmission-agreements.pdf.

62 OJ2010L287,p.52-67.Theagreemententeredintoforceon
1December2010.

63 EuropeanCommission(2010e).
64 EuropeanParliament(2010d).
65 Ibid.p.40.

Monitoring returns
TogathertheopinionsofNGOsontheopportunitiesandrisksforreturnmonitoring,inDecember2009theFRAco-
organisedaworkshoponthemonitoringofforcedreturnswithECREandtheChurches’CommissiononMigrantsin
Europe.Benefitsofeffectivenationalreturnmonitoringsystemswerehighlightedandwaystomitigatetherisksfor
civilsocietyactorsengaginginsuchactivityidentified.Threepre-conditionsforeffectivemonitoringweredrawnup:
acleardefinitionoftherulesofengagementofthemonitor;adequatelyqualifiedmonitoringstaff;andaneffective
reportingmechanism.

FRA ACTIVITY 

www.statewatch.org/news/2010/jan/eu-readmission-agreements.pdf
www.statewatch.org/news/2010/jan/eu-readmission-agreements.pdf
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TheParliamentaryAssemblyoftheCouncilofEuroperecently
issuedaresolutionrelatingtoreadmissionagreements.The
resolutioncallsonCouncilofEuropeMemberStatestocon-
siderthehumanrightssituationandtheavailabilityofa
well-functioningasylumsysteminastatepriortoentering
intonegotiationsonsuchagreementswiththatstate.

1.3.   Immigration and 
integration

Thissectionfocusesonthefundamentalrightssituationof
legallyresidentmigrantworkers,andmeasurestopromote
integration.TheStockholmProgrammeencouragesthecrea-
tionofflexibleadmissionsystemsthatareresponsiveto
theneedsofMemberStatesandenablemigrantstotake
fulladvantageoftheirskillsandcompetences.Italsocalls
forintegrationpoliciesaimedatgrantingthemrightsand
obligationscomparabletothoseofEUcitizens.

1.3.1.  Legally resident third-country 
nationals

Asnotedinsection1.1.onasylum,inDecember2010the
CouncilandtheEuropeanParliamentreachedanagree-
mentontheamendedtextoftheLong-termResidents
Directive,concerningthestatusofthird-countrynationals
whoarelong-termresidents.However,progressonother
pendinginstrumentsregulatinglegalmigrationhasbeen
slow.Inparticular,theEuropeanCommission’sproposalfor
adirectivetoestablishasingleprocedureandacommon
setofrightsforallmigrantworkershasnotprogressed
significantly.66

TheamendedLong-termResidentsDirectiveallowsbenefi-
ciariesofinternationalprotectiontobegrantedlong-term
residentstatusandenjoyanumberofrights,includingfacili-
tatingmovementwithintheEU,andequaltreatmentwith
EUcitizensineducation,accesstothelabourmarketand
socialsecuritybenefits.Personsgrantedinternationalpro-
tectionbecomeeligibleforlong-termresidentstatusaftera
periodoffiveyearshaselapsed.Thepointfromwhichthis
periodbeginsdoesnotnecessarilycoincidewiththedate
onwhichtheapplicationforinternationalprotectionwas
lodged.Article4(2)stipulatesthatwheretheapplication

66 EuropeanCommission(2007).TheEuropeanParliamentfailedto
agreeanamendedproposalatfirstreadinginDecember2010.See
EuropeanParliament(2010b).

processexceeds18monthsinlength,thisentireperiod
shallcounttowardsthefive-yearrequirement.Wherethe
applicationprocesstakeslesstime,EUMemberStatesare
requiredtoputatleasthalfofthewaitingperiodtowards
therequirement.

Legislation to regulate theadmissionandstayof third-
countrynationalintra-corporatetransferees(non-EUnationals
whoarepersonnelofmultinationalenterprisesworking
outsidetheEU,andthentransferredtopostsinaMember
State)andseasonalworkerswasproposedbytheEuropean
CommissioninJuly2010,intheformoftwodraftdirec-
tives.67Eachproposeddirectivesetsoutrulesgoverningthe
admissionofthiscategoryofworkers,andtherightsthat
theywillenjoyasregardsequaltreatment,proceduralrights
and(inrelationtointra-corporatetransferees)movement
betweenMemberStates.

Bothproposalsareundeniablestepsforwardinensuring
commonsocial andprocedural rights for third-country
nationalsemployedinseasonalworkorpostedbytheir
employer to the EU. However, some concerns have
beenexpressed,includingbytheEuropeanTradeUnion
Confederation.68

1.3.2. Integration

Article79(4)oftheTreatyontheFunctioningoftheEuro-
peanUnion(TFEU)allowstheEUtoestablishmeasures
toprovideincentivesandsupportforMemberStatesin
promotingtheintegrationoflegallyresidentthird-country
nationals.ThisnewlegalbasiswasintroducedbytheTreaty
ofLisbon.TheStockholmProgrammereaffirmsthatgranting
comparablerights,responsibilitiesandopportunitiesforall
isatthecoreofEuropeancooperationinintegration,while
“takingintoaccountthenecessityofbalancingmigrants’
rightsandduties”.

Thishaspavedthewayforanumberofnewdevelopments
intheareaofintegration,namelytheexplorationofthe
feasibilityofEuropeanIntegrationIndicatorsandEuropean
IntegrationModules,andthecallforarenewedEuropean
agendaonintegration.TheEuropeanIntegrationModules
areintendedasasourceofinspirationforMemberStates
whendevelopingorimplementingintegrationprogrammes
oractions.Atthesametime,integrationindicatorsareused
tomonitortheresultsofintegrationpolicies.TheCommis-
sionalsopublisheditsthirdeditionofaHandbookoninte-
grationinApril2010,preparedwiththehelpoftheNational
ContactPointsonIntegration.69

AttheZaragozaministerialconferenceonintegrationin
2010,theMinistersinchargeofmigrationpoliciesagreed
tostresstheneedtodevelopanewagendaonintegra-

67 EuropeanCommission(2010b).
68 EuropeanTradeUnionConfederation(ETUC)(2010).
69 EuropeanCommission(2010c).

“There is [...] a risk that readmission agreements pose a 
threat, directly or indirectly, to the human rights of irregular 
migrants or asylum seekers. This concerns, in particular, the 
risk that the sending or the readmitting country fails to honour 
their obligations under the Geneva Convention [...] and then 
uses a readmission agreement to enforce a flawed decision.”

Council of Europe, Parliamentary Assembly, Resolution 1741 on readmission 
agreements: a mechanism for returning irregular migrants, points 3 and 7.1,  
22 June 2010



Asylum,immigrationandintegration

39

tion.70TheEurope2020strategyforsmart,sustainableand
inclusivegrowthalsohighlightedtheneedtodesignanew
agendaformigrants’integration“toenablethemtotake
fulladvantageoftheirpotential”.71ThisrenewedEUagenda
onintegrationislikelytoreinforceexistinginstruments
andgiverisetonewinstrumentstoimproveknowledge
andexchangebetweenMemberStates,andtofacilitate
mainstreamingofintegrationprioritiesinallrelevantpolicy
areas.

DespitetheincreasingEUmomentumofintegrationissues,
MemberStates’viewsandapproachescontinuetodifferas
regardsgoalsandmeansofintegrationpolicies.Neverthe-
less,certaintrendscanbedetected,forinstance,some
MemberStatesseemtobemovingtowardslinkingthe
issuingofresidencepermitstointegrationrequirements
forcertaincategoriesofmigrants.Thisisillustratedbythe
followingexamplesfromsixMemberStates.

In Denmark, legislation on an immigration test was
amendedandenteredintoforcein2010.72AsofNovember
2010,third-countrynationalsmustpassthetestinorder
tobegrantedaresidencepermitonthegroundsoffam-
ilyreunificationwithaspouse/partnerinDenmarkor,in
thecaseofpreachers,tobegrantedanextensionofthe
residencepermit.Theimmigrationtesthastobepassed
withinasetperiodoftimeafterenteringthestateorafter
receivinganofficialinvitation.

Denmarkalsostrengtheneditsintegrationrequirementsfor
permanentresidence.TheDanishSupremeCourtruledon
thelegalityofthe‘attachmentrequirement’thatcouples
havetomeetinordertobenefitfromfamilyreunification.
Thespouseandthesponsor’scombinedattachmenttoDen-
markmustbegreaterthantheircombinedattachmentto
anyotherstate.Thisrequirementisliftedifthesponsor
hasheldDanishcitizenshipforatleast28years,orifthe
sponsorwaseitherbornandraisedinDenmarkorhaslived
inDenmarksinceearlychildhoodandhasresidedthere
legallyformorethan28years.73InajudgmentofJanuary

70 EuropeanMinisterialConferenceonIntegration(2010).
71 EuropeanCommission(2010d),p.18.
72 Denmark,BillNo.87amendingtheAliensAct,ActonActiveSocial

PolicyL87andActNo.400of21April2010,adoptedbyParliament
on15April2010.

73 Formoreinformation,seetheDanishImmigrationServiceand
MinistryofRefugee,ImmigrationandIntegrationAffairswebsite:
www.nyidanmark.dk/en-us/coming_to_dk/familyreunification/
spouses/attachment_requirement.htm.

2010,theDanishSupremeCourtheldthatthe‘attachment
requirement’didnotviolatetherighttofamilylifeofDan-
ishcitizens(asguaranteedbyArticle8ECHR),eithertaken
aloneorinconjunctionwiththeprohibitionondiscrimina-
tion(Article14ECHR).74Thecaseisnowpendingbefore
theECtHR.

InFrance,agovernmentbillseekstomaketherenewalof
residencepermitsconditionalontheeffortstowardsinte-
grationmadebyindividuals.75IntheNetherlands,asof
January2010,thegrantingofpermanentresidencestatus
ismadeconditionalonpassingthecivicintegrationtest.76In
Malta,thelegislationtransposingtheLong-termResidents
Directivewasamendedtoincludeanintegrationrequire-
ment.Athird-countrynationalapplyingforthestatusof
long-termresidentinMaltaisnowrequiredtoproduce
evidencethathe/sheattendedanintegrationcourseinthe
12monthspriortotheapplication,passedthesubsequent
examwithaminimumscoreof75%,andpassedaMaltese
orEnglishexamwithaminimumscoreof75%.77

In Italy,theCouncilofMinistersapprovedaplantointroduce
acredits-basedsystemtoissueresidencepermitswhere
relevantcriteriamayincludeknowledgeofthelanguage,
Italian lawandpublicservices.78OtherMemberStates
remaincommittedtotheprincipleofvoluntaryparticipa-
tionofmigrantsinintegrationprogrammes.79Thisincludes
Sweden,whereanewlawon‘introduction’,providingfor
a60-hourcourseonSwedishsocietyfornewarrivals,was
submittedtotheIntegrationMinister.

IntheStockholmProgramme,theEuropeanCouncilinvited
theEuropeanCommissiontosupportMemberStates’efforts
inidentifying“jointpracticesandEuropeanmodulestosup-
porttheintegrationprocess,includingessentialelements
suchasintroductorycoursesandlanguageclasses,astrong
commitmentbythehostcommunityandtheactivepartici-
pationofimmigrantsinallaspectsofcollectivelife”.80The
declarationbytheEuropeanMinisterialConferenceonInte-
grationinZaragozaputsforward15principlestheministers
agreedupon,alsoreiteratingthecallto“strengthenlocal
initiativesandcivicparticipationinvestingindistrictswith
ahighimmigrantconcentrationinordertocreateasense
ofbelongingasitisvitalthatimmigrantsparticipateinall
aspectsofsocial,economic,andculturallife”.81

74 DanishSupremeCourt,judgmentof13January2010concerning
spousalfamilyreunification(judgmentpublishedintheDanishlegal
journalU2010.1035).

75 France,MinistryofImmigration,Integration,Asylumandinclusive
Development(2010).

76 TheNetherlands,AliensAct2000.Formoreinformation,seealsothe
NetherlandsImmigrationandNaturalisationDepartmentwebsite:
www.ind.nl/.

77 Malta(2010).
78 Italy(2010).
79 Sweden,Lag(2010:197)ometableringsinsatserförvissanyanlända

invandrare.
80 EuropeanCouncil(2010),p.30.
81 EuropeanMinisterialConferenceonIntegration(2010),p.11.

EffortsintheframeworkoftheEurope2020strategy
shouldbecomplementedby “an ambitious integration 
agenda […]. This agenda should include a coordination 
mechanism as proposed in the Stockholm Programme in 
order to improve structures and tools for European knowledge 
exchange and facilitate mainstreaming of integration priorities 
in all relevant areas.”

Council of the European Union, Council Conclusions on the follow-up  
of the European Pact on Immigration and Asylum, 3018th Justice 
and Home Affairs Council meeting, Luxembourg, 3 June 2010. 

www.nyidanmark.dk/en-us/coming_to_dk/familyreunification/spouses/attachment_requirement.htm
www.nyidanmark.dk/en-us/coming_to_dk/familyreunification/spouses/attachment_requirement.htm
www.ind.nl/
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Asregardsactivecitizenship,the2010Zaragozadeclara-
tionrefersinitsAnnextothe2009SwedishPresidency
conferenceconclusionsonindicatorsandtheimportant
rolethatmonitoringoftheoutcomeofintegrationpolicies
canplayinthisregard.TheSwedishPresidencyconference
conclusions,however,alsohighlightedthatnounifiedview
existedamongMemberStatesregardingindicatorsinthe
areaofactivecitizenship.Atthesametime,theconference
conclusionsunderlinedthattheparticipationofimmigrants
inthedemocraticprocessasactivecitizenssupportstheir
integrationandenhancestheirsenseofbelonging.82

As regards the political participation of third-country
nationals,83itisworthwhilenotingthatonlyfiveEUMem-
berStates–Denmark,Finland,Italy,theNetherlands
andSweden–haveratifiedtheCouncilofEurope1992
ConventionontheParticipationofForeignersinPublicLife
atLocalLevel.However,agreatnumberofEUMember
Statesgrant,tosomeextent,third-countrynationalsthe
righttopoliticalparticipationatlocallevel–infact,more
thanhalfoftheEUMemberStatesdoso.Belgium,Den-
mark,Greece,84Ireland,theNetherlandsandSweden
provideallthird-countrynationalswiththerighttovoteand
therighttostandasacandidate.Luxembourg and Estonia 
providethird-countrynationalswiththerighttovotebut
nottostandasacandidate.SomeEUMemberStates,such
asFinland,Lithuania85orSlovakiagranttherighttovote
andtostandasacandidatetoallthird-countrynationals
whohaveapermanentresidenceorwhoholdalong-term
residencestatus.InLithuaniain2007,forexample,25non-
Lithuaniancitizensstoodascandidatesinlocalelectionsout
ofatotalof13,422candidates;noneofthenon-Lithuanian
candidates,however,wereelected.86Slovenia andHungary
providethird-countrynationalswithpermanentresidenceor
withlong-termresidencestatuswiththerighttovotebut
nottostandasacandidate.Finally,severalMemberStates
provideonlycitizensofcertainthirdcountrieswithpolitical
rights:inPortugalandtheUK,certaincitizensofcertain
thirdcountrieshavetherighttovoteandtostandasacan-
didate,whileinSpain87citizensfromcertainthirdcountries
havetherighttovote,butnottostandasacandidate.

Therewasnoclearmovetowardsextendingtherightto
votetothird-countrynationalsacrossEUMemberStates
during2010.InGermany,proposalsinthisdirectionwere

82 Ibid.,p.12-13.
83 ForpoliticalparticipationofEUcitizensoutsidetheirhomestate,

seeChapter7‘ParticipationofEUcitizensintheUnion'sdemocratic
functioning’.

84 Greece,Law3838/2010on‘ModernprovisionsregardingGreek
citizenshipandpoliticalparticipationofaliensofethnicoriginand
alienswhoresidelawfullyinGreece’,adoptedinMarch2010.

85 Lithuania,LawNo.IX-959,28June2002.
86 Formoreinformation,seethecommunicationfromtheRAXEN

nationalfocalpointinLithuania,theCentreofEthnicStudiesatthe
InstituteforSocialResearch,withtheCentralElectoralCommissionof
theRepublicofLithuania,2October2007.

87 Thethird-countrynationalswhowillbeabletovoteintheMay2011
localelectionsarenationalsfromBolivia,CapVerde,Chile,Colombia,
Ecuador,Iceland,Paraguay,Peru,NewZealandandNorway.

discussed,88whileinFrancethelegislaturerejectedpropos-
alsinthisvein.InDenmark,thenumberofyearsoflegal
residencerequiredinordertobegrantedtherighttovote
wasraisedfromthreetofour.Itshouldbenotedthateven
wherepoliticalparticipationislegallyguaranteed,aware-
nessisoftenlowamongthird-countrynationalsthatthey
mayenjoyarighttovoteinlocalelections.Asaresult,the
participationrateofthird-countrynationalsisratherlow
insuchelections.Forinstance,inIreland,inthelocalelec-
tionsofJune2009,thenumberofcombinedEUandnon-EU
citizensontheelectoralregisterrepresentedabout12%of
themigrantpopulationlivinginIreland.89

Outlook
Withregardtoasylum,twoissueswillstayattheforefront
oftheEUagendainthecomingyears.Firstly,iftheCEASisto
becompletedby2012significantprogresswillberequired
in2011.Secondly,followingtheM.S.ScaseMemberStates
thathavenotalreadydonesoarelikelytosuspendtransfers
ofasylumseekerstoGreece,inapplicationoftheDublinII
Regulation,foranindefiniteperiodoftime.Whetherfurther
initiativesbasedonsolidarityandcollectiveresponsibility
willemergeremainsunclear.

Thefundamentalrightschallengesinthecontextofreturns
canbeexpectedtocrystalliseasMemberStatescontinue
withthetranspositionandimplementationoftheReturn
Directive.

Inthecaseoflegallyresidentthird-countrynationals,the
EuropeanCommissionislikelytotablenewproposalson
labourmigrationintheyearstocome,inadditiontothe
2010proposalsonseasonalworkersandthird-countryintra-
corporatetransferees.Thepaceofeconomicrecoveryinthe
EUmaywellhaveanimpactonthereadinessofMember
Statestoopenupnewlegallyrecognisedmigrationroutes
forlabourmigrants.

Finally,regardingtheintegrationofthird-countrynationals,
itremainstobeseenwhethertheintroductionofalegal
basisforcooperationonintegrationinArticle79(4)TFEU
willdeepentheEU’simpactinthatarea.Theanswermay
becomecleareroncearenewedagendaforintegrationis
proposedbytheEuropeanCommission.

88 Bundestag-Drucksachen17/1047,17/1150and17/1146.
89 NewCommunitiesPartnership(NCP)(2010).
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25 March – EU adopts a regulation amending the conven-
tion implementing the Schengen agreement and the 
regulation regarding movement of persons with a long-
stay visa

26 April – Council supplements the Schengen Borders 
Code on the surveillance of external sea borders for 
Frontex-coordinated operational cooperation

22 June – CJEU rules on aspects of the Schengen Borders 
Code in the Melki and Abdeli case

25 and 26 June – Council issues conclusions on  
29 measures to reinforce the protection of external 
borders and combat illegal immigration

15 December – EU adopts a regulation amending the 
regulation listing the third countries whose nationals 
require visas when crossing borders and those whose 
nationals are exempt

22 June – CoE Parliamentary Assembly issues resolution 
on readmission agreements
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ThischaptercoversdevelopmentsinEUandMemberState
policiesandpracticesintheareaofbordercontrolandvisa
policiesfortheyear2010.Thechapterfirstconsidersthe
rightsofirregularmigrantsandthoseseekingasylumwhen
theyareinterceptedattheEU’sborders.Itthenlooksat
visapoliciesallowingentryinto,andtravelwithin,theEU.
Inordertogainacomprehensiveoverviewofthisarea,it
shouldbereadtogetherwithChapter1onasylum,immi-
grationandintegration,whichfocusesonthesituationof
fundamentalrightsofthosewithintheasylum-seeking
process,aswellaslegallyresidentmigrants.

ThischapterwillmakefrequentreferencetotheSchengenarea
andtheSchengenBordersCode.1Itisthereforeimportantto
recallthatnotallEUMemberStatesarepartoftheSchengen
area,whichincludesnon-EUstates,asshowninFigure2.1.

2.1.  Border control
Thissectionwillexaminedevelopmentsrelevanttofunda-
mentalrightsprotectionforirregularmigrantsattwolev-
els.Itwillfirstexploretherightsofirregularmigrantsand
thoseseekingaccesstotheasylum-seekingprocessatthe
externalbordersof theEU in thecontextof interception
andreturntotheircountryoforiginorcountryoftransit.
Itwillthenanalysetherightsofirregularmigrantsoncethey
arewithintheEU.

1 Regulation(EC)No.562/2006,p.1.

Border control and  
visa policy 

With the notable exception of Greece, the European Union (EU) has seen an overall downward trend in irregular 
migration in 2010. However, the specific situation in Greece has raised concerns that those in need of asylum will 
be prevented from making their claims and that mistreatment awaits those who are returned. At a more general 
level, steps have been taken to enhance respect for fundamental rights during joint operations undertaken under 
the coordination of Frontex, including proposed amendments to Frontex’s founding regulation to make explicit 
references to human rights. While the extension of visa-free travel has allowed easier entry and free movement 
within the EU for citizens of some non-EU countries, the establishment of databases containing personal  information 
raises questions about the right to data protection.

2

Keydevelopmentsintheareaofbordercontrolandvisapolicy:

• cooperationagreementsbetweenEUMemberStatesandthird
states,whichallowforinterceptionandreturnofmigrantsat
maritimeborders,riskedpreventingthoseinneedof
internationalprotectionfromclaimingasylum;

• stepsweretakentoensurerespectforfundamentalrightsinthe
contextofoperationsunderthecoordination
ofFrontexattheEU’sexternalborders;

• forthefirsttime,FrontexdeployedRapidBorderIntervention
Teams(Rabits)atthelandborderwithTurkey,
attherequestofGreece;

• visa-freetravelwasgrantedtoholdersofbiometricpassports
fromAlbania,BosniaandHerzegovinaandholders
ofTaiwanesepassports.

2.1.1.  Curtailment of migration  
into the EU

InitsWorldMigrationReport2010,2theInternationalOrgan-
isationforMigration(IOM)consideredthatby2050the
numberofinternationalmigrantsworldwidecouldbeas
highas405million.Italsonotesthatthegrowingpressure
tomigrate,whetherforeconomicreasonsortoavoidor
escapetheeffectsofenvironmentalchange,faroutstrips
theavailabilityoflegalopportunitiestodoso.Therefore,

2 IOM(2010),p.3.
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itwillcontinuetotesttheabilityofstatestomanagetheir
bordersandaddressthecomplexitiesofirregularmigration.3

Nevertheless,figuresfromFrontexondetectedillegalbor-
dercrossingsintotheEUshowthatillegalmigrationflows
decreasedintheperiodfromJanuarytoSeptember2010,
exceptattheGreeklandborders.4Thedecreaseinillegal
migrationflowsismainlyduetotwofactors:afallinemploy-
mentopportunitiesintheEU,andmoreeffectivemigra-
tionandasylumpoliciesintheMemberStates,including
bettercooperationwiththirdcountriesorbetweenMember
States.5Forinstance,theUKBorderAgencyattributesthe
80%fallbetweenSeptember2009and2010inthenumber
ofirregularmigrantsattemptingtoentertheUKfromCalais
overa12-monthperiodtotheclosingofamakeshiftcamp

3 Ibid.,p.4.
4 Frontex(2010a).
5 Frontex(2010b).

forirregularmigrantsinFrancein2009,aswellastothe
intensityofBritishandFrenchchecksinCalais.6

Increasedcooperationhastakenplaceattwolevels:among
EUMember States themselves, andbetweenMember
Statesandthirdstateswithregardtomaritimeborders.
MemberStates,suchasFranceandItaly,haveannounced
increasedcooperationinpatrollingmaritimebordersin
thewesternandcentralMediterranean,7whereirregular
entriesremainedlowbeforethepoliticaluprisinginnorth
Africancountries.EUMemberStatesandthirdstateshave
alsoincreasedtheircooperationwithregardtomaritime
borders.InSpain,detectionsofillegalbordercrossings
droppedfrom39,000detections in2006toonlyabout
4,450detectionsinthefirstthreequartersof2010,partly

6 UKBorderAgency(2010).
7 Forexample,ItalyandFranceannouncedthattheywould

intensifycooperationwithregardtojointmaritimepatrolsin
theMediterraneanandjointtrainingofcoastguards.Formore
information,seeFrance,MinistryofImmigration(2010).

Figure 2.1: EU Member States and associated states of the Schengen area

Schengen EU 
Member States

EU Member States 
outside the Schengen 
area

Associated non-EU 
Schengen countries

EU Member States 
that are not yet 
fully fledged 
members of the 
Schengen area

Source: FRA, 2010
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tusdeterminationandvisitingdetainees.14Anagreement
concludedbetweentheEuropeanCommissionandLibyais
discussedinthefollowingsubsection.

2.1.2. Responses at EU level

Inparalleltostepstocurtailmigration,threemeasures
occurredatEUlevelthatmayhaveanimpactonfunda-
mentalrightsguarantees:firstly,anagreementbetween
theEuropeanCommissionandLibyaonmigration;secondly,
thestrengtheningofhumanrightsprotectionaspartofthe
mandateofFrontex;andthirdly,thedeploymentofRapid
BorderInterventionTeams(Rabits)attheGreek-Turkish
landborder.

ThesituationofasylumseekersinLibya,includingpotential
problemsresultingfromcooperationbetweenLibyaandEU
MemberStates,hasgivenrisetoconcern.InOctober2010the
EuropeanCommissionandLibyasignedajoint  communiqué
onamigrationcooperationagendawhichcontainsalistof
agreedinitiativesforpossiblefurtherdialogueandcoop-
eration.15Theseinitiativesincludesupportandassistanceto
Libyainscreeningpeopleinneedofinternationalprotection
inmixedmigrationflows,andenhancingLibya’sreception
capacities.

TheEuropeanCommission’sjoint CommuniquéwithLibya
was subject to criticism from theEuropeanCouncilon
RefugeesandExiles(ECRE),whichquestionedwhetherthe
taskofdistinguishingirregularmigrantsfromthoseseeking
internationalprotectioncouldbelefttoLibyawithoutposing
abarriertogenuineasylumseekers.16However,thecoop-
erationagendacouldentailfutureEUassistancetoreinforce
Libya’scapacitytopreventirregularmigrantsfromentering
Libyathroughitssouthernborder,aswellasthedevelop-
mentofLibyanpatrol,searchandrescuecapacitiesinits
territorialwatersandonthehighseas.

AseconddevelopmentrelatestothemandateofFrontex.
FollowingtheentryintoforceoftheTreatyofLisbon,a
numberofstepsweretakentoenhancerespectforfunda-
mentalrightsduringjointoperationsofseveralEUMember

14 UNHCR(2010).
15 EuropeanCommission(2010a).
16 ECRE(2010).

duetoincreasedcooperationinbordermanagementwith
westAfricanstates.8Italyexperiencedasimilarlydramatic
decreaseinirregularmigrantslandingonItaliancoasts,
supposedlymainlyduetotheagreementwithLibyasigned
on30August2008andadoptedon3February2009.9The
agreementprovidesforItaliancoastguardstoturninter-
ceptedboatscarryingillegalimmigrantsintheMediter-
raneanseabacktotheLibyancoast.10

Visit to Greek-Turkish border in  
January 2011
In2010, theFRAdecidedtocarryoutan in-depth
investigationattheGreek-Turkishborderinorderto
understandtheobstaclesanddifficultiesinrespond-
ingimmediatelytoahumanitarianemergency.FRA’s
fieldworkresearchalsoaimedatprovidingevidence-
basedadvicetotherelevantauthoritiestofullyrespect
fundamentalrights.Thereport,entitledCoping with 
a fundamental rights emergency – The situation of 
persons crossing the Greek land border in an irregular 
manner,waspresentedtoEUinstitutionsandtheGreek
government.Itprovidesevidenceforthedevelopment
ofeffectivepoliciesatEUandnationallevelforsimilar
situationsthatmayoccurinfuture,bothinGreeceand
inotherMemberStates.

For more information, see: http://fra.europa.eu/fraWebsite/research/ 
publications/publications_per_year/2011/pub_greek-border-situation_ 
en.htm

FRA ACTIVITY 

Ithasbeenhighlightedthatcooperationwiththirdstates,
suchasLibya,mayruntheriskofpreventingthoseinneed
ofinternationalprotectionfromactuallyreachingEUborders
inordertolodgetheirapplications.11Variousorganisations,
includingtheCouncilofEuropeandUNHCR,havecriticised
Italyfornotobservingthenon-refoulementprincipleasthe
treatmentofirregularimmigrantsinLibyancampsraises
serioushumanrightsconcerns.12Acasewasfiledwiththe
EuropeanCourtofHumanRights(ECtHR)inMay2009by11
Somalisand13Eritreanswhowereamongthefirstgroup
ofabout200migrantsinterceptedbyItaliancoastguards
andsummarilyreturnedtoLibya.13Followingpublicstate-
mentscriticisingthereturns,inJune2010Libya,which
isnotapartytothe1951UNConventionrelatingtothe
statusofrefugeesandhasnoasylumsystem,askedthe
UNHCRtocloseitsofficeinTripoliandstopitsactivities,
whichincludedregistrationofasylumseekers,refugeesta-

8 Frontex(2010a,2010band2010c)
9 Italy(2009).
10 Italy,MinistryofInterior(2010).Theimpactofthesuddenflowof

largenumbersofpeopleleavingLibyaasaresultoftheongoing
armedconflictthateruptedinFebruary2011willbeconsideredinthe
AnnualReportof2011.SeeUNHCR(2011).

11 EuropeanParliament(2011),para.(1)(f).
12 CouncilofEurope,EuropeanCommitteeforthePreventionofTorture

andInhumanorDegradingTreatmentorPunishment(CPT)(2009);
UNHCR(2009);AmnestyInternational(2010);JesuitRefugeeService
(2010).

13 ECtHR,Hirsi and others v. Italy,No.27765/09,pendingbeforethe
GrandChamber.

“The situation at the Greek land border with Turkey is 
increasingly worrying. The flows of people crossing the border 
irregularly have reached remarkable proportions and Greece 
is manifestly not able to face this situation alone. I am very 
concerned about the humanitarian situation. I trust that 
proper assistance will be given to all person[s] crossing the 
border and that the request for international protection will 
be considered, in full compliance with EU and international 
standards.” 

Statement by Cecilia Malmström, European Commissioner in charge of Home 
Affairs, upon the request of the Greek government to get assistance via Rapid 
Border Intervention Teams at the land border between Greece and Turkey. 
MEMO/10/516, 24 October 2010.

http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/2011/pub_greek-border-situation_ en.htm
http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/2011/pub_greek-border-situation_ en.htm
http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/2011/pub_greek-border-situation_ en.htm
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StatesundertakenattheEU’sexternalbordersunderthe
coordinationofFrontex.InFebruary2010,theEuropean
Commissionproposedamendmentstothefoundingregula-
tionofFrontex.17Theseamendmentsincludeexplicitref-
erencestohumanrights,particularlyasregardstraining
ofborderguardsandtheconductofjointoperations.For
example,intheareaofforcedremovalsitrequiresthe
establishmentofacodeofconducttoguidetheimplemen-
tationofjointreturnflights.

AthirddevelopmentrelatestothedeploymentofRapidBor-
derInterventionTeams(Rabits).InearlyNovember2010,
attherequestofGreece,FrontexdeployedRabitstopatrol
theGreek-Turkishlandborders.In2010,thelargestinflow
ofirregularmigrants(bothintermsofabsolutenumbers
andofpercentageincrease)wasregisteredatexternalland
bordersinGreece.AccordingtoFrontexfigures,Greecewas
thepointofentryforabout90%ofallillegalbordercross-
ingsintotheEUinthesecondquarterof2010.Greecehas
statedthatitcannotdealwiththesituationalone,asitdoes
nothavethematerialorhumancapacitytoprocess,accom-
modateandaddressthebasicneedsofallundocumented
migrantsandasylumseekersenteringGreece.Asdiscussed
inChapter1onasylum,immigrationandintegration,the
situationraisesseriousfundamentalrightsconcerns.

FollowingarequestfromtheCounciloftheEuropeanUnion,
theEuropeanCommissionproposalwasamendedtoallow
Frontextoprocessthepersonaldataofindividualsreturned
injointoperations.TheEuropeanDataProtectionSupervisor
(EDPS)indicatedthatthiswouldrequirearticulationofa
clearlegalbasisintheregulationaswellasdataprotection

17 EuropeanCommission(2010b).

safeguards.18Theproposalremainedunderdiscussionatthe
endof2010intheEuropeanParliamentandtheCouncil.

InApril2010,theCounciladoptedadecisionthatsupple-
mentedtheSchengenBordersCodeandprovidedforrules
andguidelinesformaritimesurveillanceoperationscoor-
dinatedbyFrontex.19Thismeasureisbeingchallengedby
theEuropeanParliamentintheCourtofJusticeoftheEU
(CJEU),onthegroundsthatitexceedsthepowersgranted
toimplementtheSchengenBorderCode.20

ThisCouncilDecisioncontainsasetoflegallybinding‘Rules
forseaborderoperationscoordinatedbytheAgency’(i.e.
Frontex)andnon-binding‘Guidelinesforsearchandrescue
situationsandfordisembarkation inthecontextofsea
borderoperationscoordinatedbytheAgency’.Therules
addresssuchgeneralissuesascompliancewithfundamental
rights,non-refoulementofpersonsinterceptedatsea,and
assistancetopersonswithspecialneeds,alongwithspecific
rulesonthemeasurestobetakenwheninterceptingves-
selssuspectedofcarryingirregularmigrants.Theguidelines
concernissuesrelatingtosearchandrescueoperationsand
disembarkationofanypersonsrescuedorintercepted,with
prioritytobegiventodisembarkationinthestatefrom
whichthosepersonsdeparted.Whereitwouldbeimpossible
todisembarkrescuedorinterceptedpersonsinthestateof
departure,disembarkationshouldoccurinthestatehosting
theoperation.ThisnewsetofrulesledMaltatoannounce
thatitwouldnothostjointFrontexoperations.

Some200border-controlspecialistshavebeenmadeavaila-
blebytheother26MemberStatesandSchengen-Associated
CountriesparticipatinginthefirsteverRabitdeployment.21
AllRabitofficersreceivemandatoryhumanrightsawareness
trainingaspartoftheirpre-deploymenttrainingbyFrontex.
ShortlypriortotheRabitdeployment,NGOsexpressedcon-
cernsregardingtheidentificationofpersonsinneedofspe-
cialprotection,includingchildren.22Othershaveobservedthe
inadequacyofprovidingasecurity-drivenresponsetowhat
shouldbeseenasahumanitariancrisiswhichneedstobe
dealtwithaccordingtoEUfundamentalrightsstandards.2324

18 EDPS(2010).
19 CounciloftheEuropeanUnion(2010a).
20 CJEU,C-355/10,European Parliament v. Council,pending.
21 Frontex(2010c).
22 ProAsyl(2010).
23 Carrera,S.andGuild,E.(2010).
24 EuropeanUnionAgencyforFundamentalRights(FRA)(2010).

“[F]or the return of illegally present third country nationals 
by air … common standardised procedures … should simplify 
the organisation of joint return flights and assure return in a 
humane manner and in full respect for fundamental rights, 
in particular the principles of human dignity, prohibition 
of torture and of inhuman or degrading treatment or 
punishment, right to liberty and security, the rights to the 
protection of personal data and non discrimination.” 

Article 9.2 of the proposal to amend the Frontex Regulation,  
COM(2010) 61 final.

Cooperation agreement with Frontex
FRAhasbeencooperatingwithFrontexataninformallevelinavarietyofcontexts.On26May2010,theEuropeanDay
ofBorderGuards,theFRAandFrontexsignedacooperationarrangement.24Thearrangementincludescollaboration
inanumberofareas,includingresearchandtraining,aswellassupportinthedevelopmentofstandardsandgood
practicestoguideFrontex-ledjointoperations.

FRA ACTIVITY 
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2.2.  Visa policy
FromApril2010,EUMemberStatesbeganthedirectimple-
mentationoftheEUVisaCode.25Alongsidethefurther
implementationoftheSchengenborderscode,theVisa
InformationSystem(VIS)andtheSchengenInformation
System(SISII),thisledtoaseriesoflegislativechanges
anddraftproposalsinanumberofMemberStatesin2010,
includingAustria,Czech Republic,Estonia,Germany,Hun-
gary,Finland,Italy,Lithuania,Poland,Slovakia,and
Sweden.Whiletherelationshipbetweenvisapoliciesand
fundamentalrightsisnotalwaysself-evident,visapolicy
hasanimpactontherightofeveryonetoleavehisorher
country(guaranteedbyArticle2ofProtocolNo.4tothe
ECHRandArticle12oftheInternationalCovenantonCivil
andPoliticalRights).Visapoliciesandprocedurescanwork
tofacilitateorobstructadmissionintotheEU.Inadditionto
freemovementrights,theestablishmentofdatabaseswith
personalinformationraisesquestionsregardingtherightto
dataprotection,asprotectedbyArticle8oftheEUCharter
ofFundamentalRights.26

Thetwomaindatabasesintheareaofvisapoliciesand
bordercontrolaretheSISIIandtheVIS.Althoughnotall
EUMemberStatesarepartoftheSchengensystem,theydo
allhaveaccesstotheseinformationsystems.TheSIS27isan
informationsystemusedbyborderguards,police,customs,
judicialandvehicleregistrationauthoritiesandauthorities
issuingvisasintheSchengenstatesforthepurposesof
lawenforcementandbordercontrol.Itcontainsalertson
personssubjecttoarrestwarrantsorpolicemonitoring,
personswhoaretoberefusedentrytotheSchengenarea,
andinformationonlostorstolenobjectssuchasidentity
documents,firearms,motorvehiclesandbanknotes.

TheVIS28willcontaindataonadmissibleapplicationsfor
short-stayvisas,29includingtheapplicant’spersonaland
traveldetails,photographandfingerprints,aswellasthe
authorities’decisionsrelatingtotheapplication,suchas
issuance,refusal,extensionorannulment.TheVISwill
beusedbyrelevantvisa,bordercontrolandimmigration
authorities.Inbothinformationsystems,theoriginalinfor-
mationissupplied,adaptedandretrievedbytherelevant
authoritiesinSchengenstates.

Althoughnationalauthoritieshaveadutytoensurethatthe
datatheyenterintoEuropeancommondatabasesiscorrect,
uptodateandinlinewithEUdataprotectionandprivacy
rules,thereremainsariskofunfairtreatmentofindividuals.

25 Regulation(EC)No.810/2009,OJ2009L243,p.1.
26 Chapter3,‘Informationsocietyanddataprotection’.
27 Regulation(EC)No.1986/2006,OJ2006L381,p.4;CouncilDecision

2007/533/JHA,OJ2007L205,p.63.ThesecondgenerationSIS
system(SISII)isgoingtobelaunchedin2013.

28 Regulation(EC)No.767/2008,OJ2008L218,p.60.TheVISisgoing
tobelaunchedinJune2011.

29 Ashort-stayvisaisavisaforastayoflessthan90days.

2.2.1. General developments at EU level

InMarch2010,theCouncilandtheEuropeanParliament
amendedtheSchengenBordersCodeasregardsthemove-
mentofpersonswithlong-stayvisas.30Thisamendment
extendsthefreedomtotravelwithintheSchengenareafor
threemonthsinasix-monthperiodtoholdersoflong-stay
visasthatareissuedbyaSchengenstateinaccordance
withitsnationallegislationforstaysofmorethan90days.
Thestate isobligedtomakeapriorcheckintheSIS II
beforeissuingsuchvisas.Italsoharmonisestheformatof
suchvisas,andprovidesforamaximumone-yearperiod
ofvalidityforalong-termvisabeforeitsreplacementwith
aresidencepermit.

Inlate2009and2010,theCourtofJusticeoftheEU(CJEU)
ruledontwoimportantcasesconcerningtheimplementa-
tionoftheSchengenBordersCodewhichindirectlyhavea
bearingonfundamentalrights.The2010rulingclarifiedthat
identitychecksatornearinternalSchengenborderscan-
nothaveaneffectequivalenttoborderchecks.31The2009
judgmentrelatedtothequestionofwhetheraMember
Stateisobligedtotakearemovaldecisionundercommon
Schengenrulesagainstapersonthatdoesnotfulfil,orno
longerfulfils,theconditionsofdurationofstay,orwhether
itcanapplyitsnationallegislationallowing,forexample,
forafine.AccordingtotheCJEU,therelevantEuropeanleg-
islationmustbeinterpretedasmeaningtheMemberState
isnotobligedtoadoptadecisiontoexpelthatperson.32

2.2.2. Visa-free travel

InlinewiththeThessalonikiEuropeanCouncilconclusions,
westernBalkanstatesweregrantedvisawaiversin2009
and2010,basedonthefulfilmentofrequirementssetout
intheirrespective‘roadmaps’forvisaliberalisationestab-
lishedbytheEU.InNovember2009,theCounciladopted
aCouncilRegulationwaivingvisarequirementsfornation-
alsofSerbia,theFormerYugoslavRepublicofMacedonia
(FYROM)andMontenegro.33Followingthevisaliberalisa-
tioninDecember2009,Belgium,Germany,andSweden
experiencedincreasednumbersofasylumseekersfrom
theseBalkanstates.Aftertheassessmentofindividualasy-
lumapplications,itseemsthatthemajorityofthepersons
concernedarenotlikelytoqualifyforinternationalpro-
tection.34ManyapplicantswerenationalsofSerbiaand
FYROM,mostlyofRomaorAlbanianethnicity,motivated
byeconomicfactorstoseekasyluminwesternEuropean
countries.Manyhadbeentoldbytravelagentsorsmug-

30 Regulation(EU)No.265/2010,OJ2010L85,p.1.
31 CJEU,JoinedcasesC-188/10and189/10,Melki and Abdeli,

22June2010.
32 CJEU,JoinedcasesC-261/08andC-348/08,María Julia Zurita García, 

Aurelio Choque Cabrera v. Delegación del Gobierno en Murcia,
22October2009.

33 CouncilRegulation(EC)No.1244/2009,OJ2009L336,p.1.
34 Formoreinformation,seetheEurostatdatabaseat:

www.epp.eurostat.ec.europa.eu/portal/page/portal/population/
data/database.

www.epp.eurostat.ec.europa.eu/portal/page/portal/population/data/database
www.epp.eurostat.ec.europa.eu/portal/page/portal/population/data/database
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glingnetworksthatlodginganapplicationforasylumwould
entitlethemtoaccommodation,pocketmoneyoraccess
tothejobmarket.35AftermeasuresbyMemberStatesto
curbthesemigrationflowsfailed,36CommissionerMalm-
strömcalledontheSerbianandFYROMauthoritiestotake
measurestopreventtheircitizensfromaskingforasylum
intheEU.37

ThesedevelopmentsdidnotjeopardisetheCommission’s
proposaltowaivevisarequirementsfornationalsofAlbania
andBosniaandHerzegovina,38onthegroundsthatthose
westernBalkancountrieshavesatisfiedtheconditionsin
theirrespectiveroadmapsforvisaliberalisation.Followinga
parliamentarydebateinSeptember2010,theEuropeanPar-
liamentvotedinfavourofliftingvisaobligationsforholders
ofBosnianandAlbanianbiometricpassports.39Thisdecision
wasbackedbytheCouncilinNovember2010,bringingthe
totalnumberofnon-EuropeanEconomicArea(EEA)statesor
administrativeregionsholdingavisawaiverforstaysofup
to90daysintheSchengenareato42byDecember2010.40

Otherdevelopmentsincludewaivingvisarequirementsfor
holdersofTaiwanesepassports,41andtheconclusionofa
visawaiveragreementwithBrazil42andavisafacilitation
agreementwithGeorgia.43Thelatteragreementwascon-
cludedinparallelwithareadmissionagreementwithGeor-
gia,whichwasformallyadoptedbytheCouncilinJanuary
2011.44On29October2010,theCommissionadopteddraft
negotiatingdirectivesfortherenegotiationoftheexist-
ingvisafacilitationagreementswithMoldova,theRussian
FederationandUkraine.

SeveralMemberStatesalsosignedbilateralagreements
forvisawaiversinordertofacilitatebordertrafficinborder
areasinaccordancewiththeRegulationonBorderTraffic.45
Thisregulationallowsforderogationfromthegeneralrules
governingbordercrossingattheexternalbordersoftheEU.
Itaimstofacilitatebordercrossingforthird-countryresi-
dentslivingwithin50kilometresoftheborderbyprovid-
ingforspeciallocalbordertrafficpermits.Astheexternal
bordersoftheEUarereinforced,localcommunitiessituated
nearthoseborderswanttoensurethatborderswiththeir
third-countryneighboursarenotabarriertotrade,social
andculturallifeorregionalcooperation.LatviaandBelarus
approvedsuchanagreementinAugust2010,whichwill
comeintoforcewhenratifiedbytheparliamentsofboth

35 Wathelet,M.(2010).FormoreinformationonRoma,see‘Romain
theEU–aquestionoffundamentalrightsimplementation’.

36 Frontex(2010d),p.20.
37 EurActiv(2010).
38 EuropeanCommission(2010c).
39 EuropeanParliament(2010).
40 Regulation(EU)No.1091/2010,OJ2010L329,p.1.
41 Regulation(EU)No.1211/2010,OJ2010L339,p.6.
42 CounciloftheEuropeanUnion(2010b),OJ2010L275,p.3.Seealso

CounciloftheEuropeanUnion(2010c),OJ2010L273,p.2.
43 CounciloftheEuropeanUnion(2010d),OJ2010L308,p.1.
44 EuropeanCommission(2010d).
45 Regulation(EC)No.1931/2006,OJ2007L29,p.3.

states.46Similarly,anagreementhasbeensignedbetween
LatviaandRussia,47andabordertrafficagreemententail-
ingvisa-freetravelforborderarearesidentsofRomania
andMoldovaenteredintoforceinFebruary2010.48Finally,
PolandandRussiacalledfortheintroductionofvisa-free
circulationintheKaliningradregion,althoughtheregion
extendsfurtherthanthe50kilometresallowedunderthe
RegulationonBorderTraffic.49

Outlook
Withregardtobordercontrol,evaluationofthefirstdeploy-
mentofRabitsinGreecewillprovideusefullessonsfor
futureoperationsofthisnature.Closecooperationbetween
Frontex,theFRAandtheEuropeanAsylumSupportOffice,
aswellasthegreaterprominenceoffundamentalrights
inFrontex’smandate,createsanopportunityforfunda-
mentalrightstobecomeanintegralelementofborder
management.

Concerningvisapolicies,itremainstobeseenwhether
visaliberalisationinthewesternBalkanswillcontinueat
thesamepaceasin2009and2010.Concernsaboutlarge
numbersofmigrantsorasylumapplicantstryingtosettle
intheEUcouldslowtheprocess.Asecondquestionforthe
immediatefuturerelatestotheharmonisedapplicationof
thecommonEUVisaCode.AsofApril2010,theVisaCode
wasappliedinallstatesparticipatinginthecommonEUvisa
policy.Itisunclearwhethertheproceduralrightsofvisa
applicants,suchasfixedprocessingtimesanddeadlines
andtherighttoappealnegativedecisions,willbeapplied
inasimilarwaybyallparticipatingstates.

46 Latvia,www.mk.gov.lv/doc/2005/AMSl_160610_pierobeza_
BR.2054.doc.

47 Seewww.likumi.lv/doc.php?id=70556.availableatwww.mfa.gov.lv/
en/policy/bilateral-relations/bilateral/?mode=out&state=BLR&title=&
branch=0&day1=dd%2Fmm%2Fyyyy&day2=dd%2Fmm%2Fyyyy&stat
us=0&day3=dd%2Fmm%2Fyyyy&signer=.

48 SeeRomania,OfficeforImmigration(2010).
49 SeePoland,www.fakty.interia.pl/swiat/news/

inicjatywa-polski-i-rosji-ws-ruchu-bezwizowego-z,1461146.

www.mk.gov.lv/doc/2005/AMSl_160610_pierobeza_BR.2054.doc
www.mk.gov.lv/doc/2005/AMSl_160610_pierobeza_BR.2054.doc
www.likumi.lv/doc.php?id=70556
www.mfa.gov.lv/en/policy/bilateral-relations/bilateral/?mode=out&state=BLR&title=&branch=0&day1=dd%2Fmm%2Fyyyy&day2=dd%2Fmm%2Fyyyy&status=0&day3=dd%2Fmm%2Fyyyy&signer=
www.mfa.gov.lv/en/policy/bilateral-relations/bilateral/?mode=out&state=BLR&title=&branch=0&day1=dd%2Fmm%2Fyyyy&day2=dd%2Fmm%2Fyyyy&status=0&day3=dd%2Fmm%2Fyyyy&signer=
www.mfa.gov.lv/en/policy/bilateral-relations/bilateral/?mode=out&state=BLR&title=&branch=0&day1=dd%2Fmm%2Fyyyy&day2=dd%2Fmm%2Fyyyy&status=0&day3=dd%2Fmm%2Fyyyy&signer=
www.mfa.gov.lv/en/policy/bilateral-relations/bilateral/?mode=out&state=BLR&title=&branch=0&day1=dd%2Fmm%2Fyyyy&day2=dd%2Fmm%2Fyyyy&status=0&day3=dd%2Fmm%2Fyyyy&signer=
www.fakty.interia.pl/swiat/news/inicjatywa-polski-i-rosji-ws-ruchu-bezwizowego-z,1461146
www.fakty.interia.pl/swiat/news/inicjatywa-polski-i-rosji-ws-ruchu-bezwizowego-z,1461146
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9 March – CJEU interprets the Data Protection Directive in 
the Commission v. Germany case

15 June – European Commission issues a communication 
on the use of security scanners at EU airports.

29 June – CJEU considers the scope of the protection of 
data in the context of access to EU documents in the 
Commission v. Bavarian Lager case

20 July – European Commission issues a communication 
on information management in the area of freedom, 
security and justice

21 September – European Commission issues a commu-
nication on the global approach to transfers of Passenger 
Name Record (PNR) data to third countries 

4 November – European Commission issues a communi-
cation on a comprehensive approach to personal data 
protection in the EU

9 November – CJEU rules in the Volker und Markus 
Schecke GbR, Hartmud Eifert, Land Hessen v. 
Bundesanstalt für Landwirtschaft und Ernährung case that 
various provisions of EU secondary law are invalid due to 
a violation of the EU’s data protection rules

28 December 2009 – UN Special Rapporteur on the pro-
motion and protection of human rights and fundamental 

freedoms while countering terrorism publishes a report 
on the protection of the right to privacy in the fight 

against terrorism

29 September – CoE Committee of Ministers issues dec-
larations on the Digital Agenda for Europe, on network 

neutrality and on the management of the Internet proto-
col address resources in the public interest

23 November – CoE Committee of Ministers issues a 
recommendation on the protection of individuals with 
regard to automatic processing of personal data in the 

context of profiling
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ThischaptercoversdevelopmentsinEUandMemberState
policiesandpracticesintheareaofinformationsocietyand
dataprotectionintheyear2010.Itsetsoutconcernsraised
bynationalcourtswithregardtotheEUframeworkfordata
protection,notinginparticularthequestionofwhetherthe
DataRetentionDirectiveisincompliancewithfundamental
rightsand,moregenerally,examiningcallsforreformof
theframework.Thechapterthendealswithconcernsrelat-
ingtotheindependence,powersandresourcesofdata
protectionauthoritiesinEUMemberStates.Reflectingon
theneedfortransparencyinaninformationsociety,the
chapteralsoconsidersthedelicatebalancewhichmustbe
struckbetweendataprotectionandtherighttoinforma-
tion.Thechapterendsbyreflectingonhowdataprotection
challengesweremetin2010andhowtheymaybemetin
thefutureintheareasofpoliceandsecuritycooperation,
technologicaladvancesandairportsecurity.

3.1.   Review of the current 
EU data protection 
framework

DataprotectionisexplicitlyenshrinedinArticle8ofthe
CharterofFundamentalRightsoftheEuropeanUnionas
adistinctfundamentalright,thefirstinternationalhuman
rightsinstrumenttohavedoneso.Theprocessingofper-
sonaldataandthefreemovementofsuchdataarealso

Information society and 
data protection

Google Street View, Facebook and other social media have become part of the fabric of everyday life in the 
information society in recent years. In 2010, data protection concerns were raised in a number of EU Member 
States in relation to these developments. Moreover, national security threats continued to have an impact on 
airport security in 2010, which led to a heated debate at European Union (EU) level as well as in some Member 
States, particularly in relation to the introduction of body scanners. The protection of personal data was at the 
forefront of many fundamental rights debates in the EU in 2010 including in relation to new technologies and 
proposals concerning the reform of the EU data protection framework, taking into account the Lisbon Treaty and 
the Stockholm Programme.

3

Keydevelopmentsintheareaofinformation
societyanddataprotection:

• newtechnologiesraisednewfundamentalrightsconcernsand
ledtocallsforamodernisationofEUdataprotectionlegislation;

• consensusgrewthatdataprotectionformsakeyconcernin
internationalagreements,especiallyinthecaseofthosedealing
withPersonalNameRecords(PNR)andSwift;

• concernswereraisedatpoliticalandlegallevelsinrelationto
theriseincompulsoryretentionofcommunicationdata
(telephoneandInternet)byprivatecompanies;

• theindependenceofdataprotectionauthoritiesbecameanissue
thatwasdealtwithbeforetheCourtofJusticeoftheEuropean
Union(CJEU);

• politicaldebatecontinuedontheimplicationsoftheuseofbody
scannersassecuritydevicesatairports;

• thebalancebetweendataprotectionconcernsandtherightto
informationemergedasatopicandwasaddressedbeforetheCJEU.

regulatedbytheDataProtectionDirective.1Moreover,fol-
lowingtheadoptionoftheLisbonTreatyinDecember2009,
EuropeanCommissionVice-PresidentVivianeRedingidenti-
fiedtheprotectionofpersonaldataofEuropeancitizensas
aprioritypolicyareain2010.

1 Directive95/46/EC,OJ1995L281,pp.31-50.
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Rapidtechnologicalevolutionandtheincreasedexchangeof
dataintoday’sinformationsocietyhasledtoarichdebate
onthereviewofcurrentEUlegislationgoverningdatapro-
tectionandprivacy,whichdatesfrom1995.Thecurrent
dataprotectionframeworkintheEUisthereforestillbased
onthepre-Lisbonsystemandthusheterogeneousinits
provisionsandapplication.TheEuropeanCommissiontook
thefirststepinthisdebatebylaunchingin2009apublic
consultationonthefuturelegalframeworkfortheprotec-
tionofpersonaldataintheEU.2InNovember2010,the
EuropeanCommissionpublishedinacommunicationits
viewsontheprotectionofpersonaldataintheEU,which
highlightsnewchallengesinthisareaandidentifiesthe
needtorevisethedataprotectionrulesintheareasof
policeandjudicialcooperationincriminalmatters.3Prior
tothis,theEuropeanCommissionissuedacommunication
providinganoverviewofinformationmanagementinthe
areaoffreedom,securityandjustice.4TheCouncilofEurope
alsoinitiatedin2010amodernisationofitsdataprotection
framework,Convention108ontheprotectionofindividu-
alswithregardtoautomaticprocessingofpersonaldata.5
TheCouncilofEuropeisseekingtoidentifywhetherthe
protectionframeworksetoutbyConvention108needsto
bemodifiedandcomplementedinordertobettersatisfy
thelegitimateexpectationofindividualsandconcerned
professionalswithrespecttodataprotection.Tothisend,
theCouncilofEuropelaunched–ontheoccasionofthe30th
anniversaryofConvention108–apublicconsultationwith
aviewtoallowingallstakeholdersandinterestedpersons
tomaketheirviewsknown.ThemodernisationofConven-
tion108shouldalsoleadtoanenhancedmonitoringofthe
implementationoftheconvention.

3.2.   Compliance of the Data 
Retention Directive with 
fundamental rights 
principles

In2010,theEuropeanCommissionannouncedthatthe2006
DataRetentionDirective,whichcompelstelephoneandInter-
netcompaniestocollectdataaboutalloftheircustomers’
communications,6isunderreview.7Concernshavebeenraised
inEUMemberStatesthatthedirectivedoesnotcomplywith

2 Forasummaryoftherepliestothisconsultation,seeEuropean
Commission(2010a).

3 EuropeanCommission(2010b).
4 EuropeanCommission(2010c).
5 CouncilofEurope(2010).
6 Directive2006/24/EC,OJ2006L105,p.54.
7 EuropeanCommission(2010d).

fundamentalrightsstandards.Inajointletter,dated22June
2010,morethan100non-governmentalorganisations(NGOs)
from23EUMemberStatesaskedtheEuropeanCommission-
ersCeciliaMalmström,VivianeRedingandNeelieKroesto
“proposetherepealoftheEUrequirementsregardingdata
retentioninfavourofasystemofexpeditedpreservationand
targetedcollectionoftrafficdata”.Accordingtotheletter,
suchgeneraliseddataretentionputsconfidentialactivityas
wellascontactswithjournalists,crisislinesandbusinesspart-
ners,forexample,atriskofdisclosurebywayofdataleaks
andabuse.8Nationalcampaignsagainsttheimplementation
ofthedirectivetookplaceinAustria,Belgium,Bulgariaand
Germany,andgainedbroadmediacoverage.Suchconcerns
aboutthegradualerosionofprivacyprotectionwerealso
recognisedattheendof2009bytheUnitedNationsSpecial
Rapporteuronthepromotionandprotectionofhumanrights
andfundamentalfreedomswhilecounteringterrorism.9

Thedebatesurroundingthefundamentalrightscompli-
anceoftheDataRetentionDirectivewasfurtherfuelled
byanumberofrulingsinEUMemberStates’constitutional
courts. In itsDecisionNo.1258of8October2009,the
RomanianConstitutionalCourt(Curtea Constituţională)
declaredtheimplementationofthedirectiveunconstitu-
tional.10InMarch2010,Germany’sfederalConstitutional
Court(Bundesverfassungsgericht)annulledGermanlegisla-
tionimplementingtheDataRetentionDirective.TheCourt
alsoheldthatthelegislationposedaseriousthreattoper-
sonalprivacyrights.11Followingthisjudgment,theGerman
federalCommissioneronDataProtectionandFreedomof
Information(Bundesbeauftragter für den Datenschutz und 
die Informationsfreiheit,BfDI)askedGermancompaniesto
deletealldatacollectedundertheunconstitutionalstatute.
AccordingtotheBfDI,allcompaniescompliedwiththis
request.Inajointresolution,theBfDIandtheDataProtec-
tionCommissionersoftheGermanstates(Länder)called
ontheGermanfederalgovernmenttosupporttherepeal
oftheDataRetentionDirective.12

AnotherlegalchallengewasbroughtbeforetheIrishHigh
Court(An Ard-Chúirt)in2006bythenon-governmental
organisation,DigitalRightsIreland(DRI).Thecasechal-
lengedboththedirectiveitselfaswellasitstransposi-
tionintonationallaw.InJuly2008,theIrishHumanRights

8 Seejointletterofmorethan100NGOsof22June2010,availableat:
www.vorratsdatenspeicherung.de/images/DRletter_Reding.pdf.

9 Scheinin,M.(2009).
10 Romania,ConstitutionalCourt(2009).
11 Germany,ConstitutionalCourt(2010).
12 Germany,BfDI(2010a).

“I would like to single out (…) priority areas where I believe 
we need to show strongly that Europe’s policy is changing 
with the Lisbon Treaty. First of all, we need to strengthen 
substantially the EU’s stance in protecting the privacy of our 
citizens in the context of all EU policies.”

Viviane Reding, European Commission Vice-President, 11 January 2010.

“For warding off danger, it follows from the principle of 
proportionality that a retrieval of the telecommunications 
traffic data stored by way of precaution may only be 
permitted if there is a sufficiently evidenced concrete danger 
to the life, limb or freedom of a person, to the existence or the 
security of the Federal Government or of a Land (state) or to 
ward off a common danger.” 

German Constitutional Court, Press release, 2 March 2010

www.vorratsdatenspeicherung.de/images/DRletter_Reding.pdf
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3.3.   Data protection 
authorities: 
independence, powers 
and resources

AccordingtoArticle28oftheDataProtectionDirective,
supervisoryauthoritiesmustbesetupineachEUMember
Stateinordertomonitortheapplicationofthedirective.
Theindependence,powersandresourcesofdataprotection
authoritiesinEUMemberStatesemergedasakeyconcern
in2010.TheFRAaddressedthisissueingreaterdetailin
itsreporton Data protection in the European Union: the 
role of National Data Protection Authorities,whichwas
publishedinMay2010.

3.3.1. Independence

InthecaseofCommission v. Germany,theCJEUdealtwiththe
questionoftheindependenceofdataprotectionsupervisory
authoritiesforthefirsttime.Byapplyingstrictcriteria,the
CJEUheldthattheGermandataprotectioninstitutionsat
federalstate(Länder)levelresponsibleformonitoringthe
processingofpersonaldatabynon-publicbodieswerenot
sufficientlyindependentbecausetheyweresubjecttoover-
sightbythestate.18Thecaserevolvedaroundtheinterpreta-
tionofArticle28(1)oftheDataProtectionDirectivewhich
requiresdataprotectionauthoritiesto“actwithcomplete
independenceinexercisingthefunctionsentrustedtothem”.

InhisOpinion,theAdvocateGeneralqualifiedtheterm‘inde-
pendence’asrelativeinnature,sinceitisnecessarythat
thelegislatorspecifiesthelevelofsuchindependenceand
thisremainsundefined.Followingthislogic,theAdvocate
GeneralconcludedthattheGermandataprotectioninstitu-
tionsinquestionweresufficientlyindependenteventhough
theyweresubjecttostateoversight.19Incontrast,theCourt
rejectedthislineofargumentandstressedthatthedirective
shouldbeinterpretedinaccordancewiththeusualmean-
ingofthewords,therebyoptingforastrictconstructionof
‘independence’.TheCJEUalsopointedoutthattheword
‘independence’iscomplementedbytheadjective‘complete’

18 CJEU,C-518/07,Commission v. Germany,9March2010.
19 Ibid.

Commission(An Coimisiún ul Chearta an Duine, IHRC)was
giventhepermissionofthecourttoappearasafriend
ofthecourt(amicus curiae)inthisaction.Accordingtoa
pressreleaseissuedbytheIHRC,“[t]hiscaseraisesimpor-
tantissuesabouttheextenttowhichlawsandmeasures
governingthemonitoringofone’sprivatelifebytheState
inpursuitoftacklingcrimepossesssufficienthumanrights
safeguards”.13InMay2010,theHighCourtheldthatDRIhad
standing (locus standi)tobringthischallengeandagreed
toreferthequestionconcerningthevalidityofthedirec-
tivetotheCourtofJusticeoftheEuropeanUnion(CJEU).14

Promisingpractice

Public consultation on draft bill 
transposing Data Retention Directive  
Between15November2009and15January2010,
theAustriangovernmentcarriedoutapubliccon-
sultationonadraftbilltransposingtheDataReten-
tionDirective.Publicbodies,privateentitiesand
persons submitted189comments in total – the
greatestnumbereverreachedinapublicreviewof
draftlegislationinAustria.Mostofthecomments
criticisedthedutysetoutinthedirectivetoretain
trafficdata,locationandsubscriberdataprocessedin
publiclyavailableelectroniccommunicationsservices
ornetworks.

For a list of all comments received in the consultation  
on the draft bill, see the Austrian Parliament’s website at: 
http://www.parlinkom.gv.at/PAKT/VHG/XXIV/ME/ME_00117/
index.shtml.

Meanwhile,doubtsaboutthefundamentalrightscompli-
anceoftheDataRetentionDirectivewerealsodelaying
itstranspositionincertainMemberStates.Althoughthe
CJEUheldinJuly2010thatAustriahadviolatedtheEU
Treatybynottransposingthedirectivebythe15March
2009deadline,15theAustriantranspositionofthedirective
wasfurtherdelayed.16IntheproceedingsbeforetheCJEU,
Austriaexpressedconcernsaboutthecomplianceofthe
directivewithfundamentalrights,especiallyArticle8of
theEUCharterofFundamentalRights.17InSweden,the
implementationoftheDataRetentionDirectivewasalso
delayedduetofundamentalrightsconcerns.

13 EuropeanDigitalRights(2008).
14 Ireland,Digital Rights Ireland Ltd. v. Minister for Communication, 

Marine and Natural Resources and others,HighCourt,McKechnieJ.,
unreported,5May2010.

15 CJEU,C-189/09,Commission v. Austria,29July2010.
16 Austria,FederalMinistryofJustice(2010).
17 CJEU,C-189/09,Commission v. Austria,29July2010.

“Directive 95/46 is to be interpreted as meaning that the 
supervisory authorities responsible for supervising the 
processing of personal data outside the public sector must 
enjoy an independence allowing them to perform their duties 
free from external influence. That independence precludes not 
only any influence exercised by the supervised bodies, but also 
any directions or any other external influence, whether direct 
or indirect, which could call into question the performance by 
those authorities of their task consisting of establishing a fair 
balance between the protection of the right to private life and 
the free movement of personal data.”

CJEU, C-518/07 Commissionv.FederalRepublicofGermany, 9 March 2010, 
paragraph 30.

http://www.parlinkom.gv.at/PAKT/VHG/XXIV/ME/ME_00117/index.shtml
http://www.parlinkom.gv.at/PAKT/VHG/XXIV/ME/ME_00117/index.shtml
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inthedirectiveandshouldthereforebeunderstoodina
broadsense.

InDecember2010, theEuropeanCommission referred
AustriatotheCJEUforlackofindependenceofitsdata
protectionauthority.Austriandataprotectionlegislation
requirestherelevantauthoritytoexerciseitsfunctions
independentlyandnottotakeanyinstructionwhenper-
formingitsduties.AccordingtotheCommission,‘complete
independence’isnotguaranteedbecausetheauthorityis
integratedintothefederalChancellery,wheretheChancel-
lorhastherighttobeinformedonallsubjectsconcerning
thedailymanagementoftheauthorityatalltimes.20

3.3.2. Powers

On24June2010,theEuropeanCommissionrequestedthe
United Kingdom (UK)tocomplywithEUlawbystrength-
eningthepowersofitsnationaldataprotectionauthority,
theInformationCommissioner’sOffice(ICO).21TheEuropean
CommissioncalledfortheICOtobegivenpowerto:conduct
randomchecksforcompliancewithdataprotectionlaw;to
issuepenalties;andtoassesstherecipientcountry’sdata
protectionregimebeforeinternationaltransfersofinforma-
tionaremadefromtheUK.22TheEuropeanCommissionis
currentlyanalysingtheUKresponsetotheallegationsthat
ithasraised.

Comparison of Data Protection 
Authorities
InMay2010,theFRApublisheditsreportData Pro-
tection in the EU: the role of National Data Protection 
Authorities.Thereportprovidesacomparativeover-
viewofthepowersandindependenceofdataprotec-
tionauthoritiesintheEUandhighlightsthelackof
independence,powersandresourcesofdataprotection
authoritiesincertainEUMemberStates.

FRA (2010), DataProtectionintheEU:theroleofNationalData
ProtectionAuthorities–Strengtheningthefundamentalrights
architectureintheEUII, available at: http://fra.europa.eu/
fraWebsite/research/publications/publications_en.htm. 

FRA ACTIVITY 

3.3.3. Resources

Theresourcesofdataprotectionauthoritiesarecrucialfortheir
functioningasfundamentalrightsguardians.Nevertheless,in
2010,budgetswerecurtailedinmanyEUMemberStatesasa
resultofthefinancialcrisis.Theinformationprovidedbelow
isnotdirectlycomparablebutstillindicativeofcertaintrends.

Thefollowingcountriesreportedasignificantdecrease
inhumanand/orfinancialresourcesduringthereporting

20 EuropeanCommission(2010e).
21 EuropeanCommission(2010f).
22 UnitedKingdom,InformationCommissioner’sOffice(2010).

period:Estonia(12.5%decreaseoffinancialresourcesfor
theperiodfrom2008to2010),Ireland(in2008,EUR2.04
million;in2009,EUR1.81million;in2010,EUR1.21mil-
lion), Latvia(in2008,25staff;in2009,16staff;in2010,19
staff;in2008,EUR730,984;in2009,EUR476,984;in2010,
EUR381,295),Lithuania(reductionsofstaffunspecified,
butwagesfundreducedby69%fromLTL2,929,000(EUR
848,690asof31December2010)toLTL1,886,000(EUR
546,477),cutsof64.6%),Slovakia(nochangeofhuman
resources;in2008,EUR960,850;in2010EUR728,696).

However,from2007to2010,FranceandGermanyreported
asignificantincreaseinhumanandfinancialresources.23A
similartrendwasalsoobservedinSpainwheretheSpan-
ishdataprotectionauthority(Agencia Española de Protec-
ción de Datos)sawthenumberofemployeesrisefrom99
employeesin2007to155in2009.Itsbudgetalsoincreased
fromEUR13.44millionfor2008toEUR15.32millionfor
2009.24

Lastly,eithernochangesoronlyslightchangeswithregard
tohumanandfinancialresourceswerereportedduring2010
inthefollowingcountries:Austria,Bulgaria,Cyprus,Fin-
land,Greece,Hungary,Italy,Malta,Poland,Romania,
SloveniaandtheUK.

3.4.   Data protection and 
transparency in the 
information society

Itisoftenthecaseinfundamentalrightsdiscoursethata
delicatebalancemustbefoundbetweencompetinginter-
ests.Inthecaseofdataprotection,thisbalancingacttakes
placewhentherighttotheprotectionofpersonaldatais
pittedagainsttherighttoinformation.TheCJEUdealtwith
thisissuein2010inthecontextofensuringtransparency.

InJune2010,inthecaseoftheCommission v. Bavarian 
Lager,theCJEUconsideredthescopeoftheprotectionof
personaldatainthecontextofaccesstodocumentsofthe
EUinstitutions.25Inthatcase,theEuropeanCommissionhad
providedaccesstominutesofameetingbuthadblanked
outfivenames.Theapplicanthadappliedforfullaccessto
thedocumentyetcouldnotjustifythenecessityforsuch
personaldata.Asaresult,theCJEUupheldtheEuropean
Commission’sdecisiontorefusefullaccesstothedocument.

ItisalsoworthmentioningtheJoinedcasesC-92/09and
C-93/09,whichcamebeforetheCJEUGrandChamberin
November2010,ashereEUlegislationwaschallengedon
thebasisofitscompliancewithfundamentalrights.26This

23 Ifnototherwisestated,thesedatawereprovidedbytheFRAnetwork
ofseniorlegalexperts,FRALEX.

24 Spain,AgencyfortheProtectionofData(2008),p.84,and(2009),p.92.
25 CJEU,C-28/08P,Commission v. Bavarian Lager,29June2010.
26 CJEU,JoinedcasesC-92/09andC-93/09,Eifert, Schecke v. Land 

Hessen,9November2010.

http://fra.europa.eu/fraWebsite/research/publications/publications_en.htm
http://fra.europa.eu/fraWebsite/research/publications/publications_en.htm
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caserelatedtoEUlegislationonagriculturalpolicywhich
requiresEUMemberStatestoensuretheannualex-post 
publicationofbeneficiaries’namesand the respective
amountspaidundertheEuropeanAgriculturalGuarantee
Fund(EAGF)andtheEuropeanAgriculturalFundforRural
Development (EAFRD).27 Theapplicantshadasked the
administrativecourtofWiesbadentorequiretheGerman
federalstate(Land)ofHessennottopublishthedatarelat-
ingtothem.Asaresult,thecourtinWiesbadenreferred
thecasetotheCJEU.TheCJEUstatedthatitislegitimate
inademocraticsocietythattaxpayershavearighttobe
keptinformedoftheuseofpublicfunds.TheCJEUalsoheld
thatthepublicationofdataonawebsitewhichnamedthe
beneficiariesofEAGFandEAFRDaidandsetouttheprecise
amountstheyreceivedconstitutesaninterferencewiththe
righttorespectforprivatelifeingeneral,andtotheprotec-
tionoftheirpersonaldata,inparticular.TheCJEUconcluded
thatthepublicationofthepersonaldataofeachandevery
EAGFandEAFRDaidbeneficiarywasnotsufficientlypro-
portionateasitwasnotstrictlynecessarytoachievethe
pursuedaimoftransparency.Asaresult,theCJEUdeclared
certainprovisionsofRegulationNo.1290/2005andRegula-
tionNo.259/2008invalid,therebystrikingdownEUlegisla-
tiononthebasisoffundamentalrightsconcerns.

3.5.  New challenges

3.5.1.  Data protection, and police and 
security cooperation

TheLisbonTreatyabolishedthepreviousdivisionoftheEU
inthreedistinctpillarsandextendedtheordinarylegislative
proceduretotheareaofpoliceandjudicialcooperationin
criminalmatters.Moreover,thepowersoftheEuropean
Parliamenthavebeenconsiderablystrengthenedinthecon-
textoftheconclusionofinternationalagreements,which
hasimportantimplicationsfordataprotection.InFebruary
2010,theEuropeanParliamentusedthesenewpowersto
withholditsconsenttoaninterimagreementbetweenthe
EUandtheUnitedStatesofAmerica(US)concerningthe
processingandtransferoffinancialmessagingdatafrom
theEUtotheUS(so-calledSwiftIAgreement),signedon
30November2009.TheParliamentclaimedthisagreement
didnotofferenoughprotectionforEUcitizens’personal
data.28Onthe8July2010–aftertheEuropeanDataProtec-
tionSupervisor(EDPS)deliveredanopinion,29theEuropean
Parliamentgaveitsconsenttotherevisedagreement,30
whichwasformallyconcludedon13July2010.31

Fundamentalrightsconcernshavealsoariseninrelation
tointernationalagreementsontheexchangeofPNRdata.
On1March2010,aBelgianhumanrightsNGO(Ligue des 

27 CouncilRegulation(EC)No.1290/2005,OJ2007L322,p.1and
CommissionRegulation(EC)No.259/2008,OJ2008L76,p.28.

28 EuropeanParliament(2010a).
29 EuropeanDataProtectionSupervisor(EDPS)(2010).
30 EuropeanParliament(2010b).
31 CouncilDecision2010/412/EU,OJ2010L195,p.3.

Droits de L´Homme)broughtacasebeforetheconstitutional
courtofBelgiumclaimingthatthedomesticlegislationof
30November2009,whichimplementedthe2007EU-US
PNRAgreement,violateddataprotectionstandards.32On
5May2010,theEuropeanParliamentadoptedaresolution33
statingthatbothaPrivacyImpactAssessmentandapropor-
tionalitytestmustbecarriedoutbeforethefinalisationof
anynewEuropeanlegislationonthetransferofPNRdata.

InSeptember2010,theEuropeanCommissionadopteda
packageofproposalsontheexchangeofPNRdatawith
thirdcountries,34consistingofanEUexternalPNRstrategy
andrecommendationsfornegotiatingdirectivesfornew
PNRagreementswithAustralia,CanadaandtheUS.35The
strategyaimstoensureahighlevelofdataprotectionin
theexchangeofPNRdatawiththirdcountries.36

3.5.2. Technological challenges

Fundamentalrightsconcernsposedbynewtechnologi-
calchallengesfeaturedprominentlyontheagendaofthe
CouncilofEuropeduringthereportingperiod.In2010,the
CommitteeofMinistersoftheCouncilofEuropeadopteda
packageofdeclarationsandrecommendationsinthiscon-
text:adeclarationonthedigitalagendaforEurope;37a
declarationonnetworkneutrality;38adeclarationonthe
managementoftheInternetprotocoladdressresourcesin
thepublicinterest;39adeclarationonenhancedparticipa-
tionofMemberStatesinInternetgovernancematters–the
GovernmentalAdvisoryCommittee(GAC)oftheInternet
CorporationforAssignedNamesandNumbers(ICANN).40
Furthermore,theParliamentaryAssemblyoftheCouncilof
EuropeadoptedRecommendation1906(2010)onrethink-
ingcreativerightsfortheInternetage.41

Newtechnologicalchallengesalso led to fundamental
rightsdebatesinEUMemberStates.GoogleStreetViewis
aserviceprovidedbytheinformationtechnology(IT)com-
panyGoogle,whichofferspanoramicviewsfromvarious
positionsalongstreetsinmanycitiesworldwide.Forthis
purpose,Googlesendsspeciallyadaptedcarsthroughcities
intheEUandbeyondinordertocollectpictures.However,
duringthistasktheITcompanyhad–accordingtoGoogle´s
statement–inadvertentlygatheredfragmentsofpersonal
datasentoverunsecuredWi-Fisystems.

Asaresult,on21May2010theAustrianDataProtection
Commission(Österreichische Datenschutzkommission,DSK)
imposedatemporarybanonthecollectionofdatathrough
‘GoogleStreetView’carsandinitiatedaninvestigation.By

32 Belgium,LaLiguedesdroitsdel’Homme(LDH).
33 EuropeanParliament(2010c).
34 EuropeanCommission(2010g).
35 EuropeanCommission(2010h).
36 SeeEuropeanUnionAgencyforFundamentalRights(FRA)(2008).
37 CouncilofEurope,CommitteeofMinisters(2010a).
38 CouncilofEurope,CommitteeofMinisters(2010b).
39 CouncilofEurope,CommitteeofMinisters(2010c).
40 CouncilofEurope,CommitteeofMinisters(2010e).
41 CouncilofEurope,ParliamentaryAssembly(2010).
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theendofNovember2010,thetemporarybanwaslifted,
buttheinvestigationintotheproceduresofGoogleStreet
Viewcontinues.42Similarproceedingstookplaceinmany
countries,includingSpain,43Slovenia44andItaly.45

InGermany,thedebatefocusedontherighttoobjectto
picturestakenbyGoogleStreetView.InAugust2010,the
GermanbranchofGoogleagreedtoaccommodateindivid-
ualobjections,whichsincetheendof2010canbelodged
online,46againstthepublicationofpicturesofprivatehouses
andofpersonsinitsStreetViewservice.TheDataProtection
CommissionerofHamburg(Der Hamburgische Beauftragte 
für Datenschutz und Informationsfreiheit,HmbBfDI)pub-
lishedaninformationleaflet47andaform48forsubmitting
suchobjections.Moreover,thefederalCommissioneron
DataProtectionandFreedomofInformationdemandeda
centralregisterforobjectionsregardingthepublicationof
personaldataontheInternet,includingservicessuchas
GoogleStreetView.49ThesecondchamberoftheGerman
federalparliament(Bundesrat)adoptedadraftbillamend-
ingthefederalLawonDataProtection(Bundesdatenschut-
zgesetz,BDSG)toensureimprovedprotectionofpersonal
datawithregardtogeographicalinformationservicesonthe
InternetsuchasGoogleStreetView.50Inapressreleaseon
18August2010,itappearedthattheGermanfederalgov-
ernment(Bundesregierung)seemedtofavourwholesale
reformoftheonlinedataprotectionlawandwouldmake
aproposalinthatregard.51

On7July2010,theDataProtectionCommissionerofHam-
burginitiatedaninvestigationagainstFacebookconcerning
thecollectionofe-mailandmobilephonecontactdata
andthecreationofcontactprofilesformarketingpurposes
ofnon-usersofFacebookviaaddressbooksofregistered
users.52Thisproceduremayresultinafineanditisthe

42 Austria,AustrianDataProtectionCommission.
43 Spain,SpanishAgencyforDataProtection(Agencia Española de 

Protección de Datos).
44 Slovenia,InformationCommissioner(Informacijski Pooblascenec).
45 Italy,ItalianDataProtectionAuthority(Garante Per la Protezione Dei 

Dati Personali).
46 Germany,CommissioneronDataProtectionandFreedomof

InformationforHamburg(HmbBfDI)(2010a).
47 Germany,HmbBfDI(2010b).
48 SeeGermany,Theindependentfederalstatecentrefordata

protectionforSchleswig-Holstein(Das Unabhängige Landeszentrum 
für Datenschutz Schleswig-Holstein,ULD).

49 Germany,BFDI(2010b).
50 Germany,FederalParliament(Bundestag)(2010).
51 Ibid.,p.15.
52 Hamburg.de(2010).

firsttimethatsuchaprocedurehasbeeninitiatedagainst
FacebookinEurope.

TheroleofFacebookinelectioncampaignsalsocameto
theforeasatopicofdiscussioninBulgariain2010.On
22June2010,severalmembersoftherulingpartyinBul-
gariaproposedprovisionsintroducingrestrictionsrelatingto
electioncampaignsontheInternet.Themainpurposewas
tocomparetheinformationprovidedviaelectronicmedia,
bloggersandsocialnetworkslikeFacebookandTwitterwith
theinformationprovidedbymoretraditionaltext,radio
andtelevisionmedia.Ordinarily,thesamerulesregarding
reportingofelectioncampaignsshouldapplytobothforms
ofmedia.Inresponsetothisproposal,oppositionparties
expressedtheirconcernanddeclareditwouldconstitutea
violationoffreedomofexpressionandamountedtocontrol
oftheInternet.53

3.5.3. Body scanners

Airportsecuritymeasures,inparticulartheuseofbodyscan-
ners,seemedtodominatedebatesaboutdataprotectionin
theEUin2010.Indeed,intheaftermathoftheattemptto
blowupaplanewithhiddenexplosivesonaflightbetween
AmsterdamandDetroiton25December2009,thedebate
aboutvarioustypesofbodyscannersatairportstooka
moreprominentpositiononthepoliticalagenda.Thisissue
attractedconsiderablemediaattentionanditwasclaimed
thatdisplayingimagesinwhichapersongoingthroughthe
scannerisshownnakedinterferedwiththerighttorespect
forprivatelife.On15June2010,theEuropeanCommission
publisheditscommunicationontheuseofsecurityscanners
atEUairports,whicharguedthatonlyasolutionfoundatEU
levelwouldguaranteeuniformapplicationofsecurityrules
andstandards.Thisisconsideredessential“toensureboth
thehighestlevelofaviationsecurityaswellasthebest
possibleprotectionofEUcitizens’fundamentalrightsand
health”.54Inthiscontext,theEuropeanCommissionunder-
linedtheimportanceofvariousprovisonsoftheEUCharter
ofFundamentalRights,includinghumandignity(Article1),
respectforprivateandfamilylife(Article7),protectionof
personaldata(Article8),freedomofthought,conscience
andreligion(Article10),non-discrimination(Article21),the
rightsofthechild(Article24)andahighlevelofhuman
healthprotectioninthedefinitionandimplementationof
allUnion’spoliciesandactivities(Article35).

AEuropeanPrivacyandDataProtectionCommissioners’
Conference,whichtookplaceinPragueinApril2010,also
addressedthisissue.TheCommissionersadoptedaresolu-
tionstatingthatdataprotectionprinciplesandsafeguards
aswellasprivacybydesignshouldbetakenintoaccount
whenconsideringtheuseofbodyscanners.55

53 BulgarianHelsinkiCommittee(2010).
54 EuropeanCommission(2010i).
55 EuropeanPrivacyandDataProtectionCommissioners(2010).

“Most of the 75% of Europe’s youngsters who go online 
are enthusiastic users of social networking sites. …However 
publishing personal information or pictures may lead to 
embarrassing or even traumatic situations. Young people do 
not always realize the risk that online images and videos may 
circulate beyond their control and knowledge.”

Viviane Reding, European Commission Vice-President, 9 February 2010.
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TheEuropeanCourtofHumanRights(ECtHR)referredto
securitymeasuresatairportsinGillan and Quinton v. United 
Kingdom.56Thecaseconcernedthepracticeofpolicestops
andsearchesintheUK.Inthiscase,theUKgovernment
arguedthatpolicestopsandsearchesdonotamounttoan
infringementoftherighttoprivacybecausetheyequate
tosearchespassengersregularlysubmittoatairports.57
Rejectingthisargument,theECtHRpointedoutthatpas-
sengerssubmittocustomarysearchesatairportsvolun-
tarilybecausetheychoosetoflyknowingsuchsearches
takeplace,whereassuchchoicedoesnotexistwithregard
topolicestopsandsearcheswhichcantakeplaceany-
whereandatanytime.58Itisunclearwhetherthisreason-
ingappliesalsotobodyscannersbecausetheygobeyond
customarysearches.

Thedebatesurroundingbodyscannersanddataprotection
concernsalsoaroseinotherEUMemberStates,suchas
France,59Spain60andGermany,during2010.61

Body scanners and fundamental rights
InJuly2010,theFRAissuedadiscussionpaperonThe 
use of body scanners: 10 questions and answers.The
paperidentifiesfundamentalrightspotentiallyaffected
bytheuseofbodyscanners.Itfurtherreflectsonthe
requirementsandspecificconsiderationsthatshould
betakenintoaccountwhendiscussingtheintroduc-
tionofsuchtechnicaldevicesatEuropeanairports.The
paperalsoexaminestheconditionsthatshouldapplyin
ordertoaddresstheconcernsrelatedtofundamental
rights.TheAgencypresentedthepaper’sconclusionsat
ahearingattheEuropeanEconomicandSocialCom-
mitteeinJanuary2011.

FRA (2010), Theuseofbodyscanners:10questionsandanswers, 
available at: http://fra.europa.eu/fraWebsite/research/
publications/publications_en.htm.

FRA ACTIVITY 

56 EuropeanCourtofHumanRights(ECtHR),Gillan and Quinton v. United 
Kingdom,No.4158/05,12January2010.

57 Ibid.,atparagraph60.
58 Ibid.,atparagraph60.
59 SeeFrance,NationalCommissiononinformationtechnologyand

liberties(Commission nationale de l’informatique et des libertés, 
CNIL)(2010).

60 Foranexpertsdebateontheuseofbodyscannersatairports,see
theDataProtectionAgencyofMadridwebsite,availableat:
www.dataprotectionreview.eu/.

61 Germany,BfDI(2010a);Germany/BfDI(2010b).

Outlook
Newtechnicaldevelopmentscontinuetoshapeourlives,
bringingfundamentalrightsconcernstothefore.Facebook,
GoogleStreetViewandbodyscannersarelikelytoremain
ontheagendaandwillprobablycontributetotheongoing
overarchingdebateaboutthemodernisationoftheEUdata
protectionframework.AgainstthebackgroundoftheLisbon
Treaty,twoissueswillbecentralinthenearfuture:compli-
ancewithfundamentalrightsstandards(forexample,inthe
contextofdataretention),andthepossibleextensionofthe
scopeofthegeneraldataprotectionframeworktoinclude
areasofpoliceandjusticecooperationincriminalmatters.
Thisislikelytoaffectthewayinwhichdataprotection
isdealtwithbothinsideandoutsidetheEU.Indeed,the
debateondataprotectionwillprobablycontinuetomove
towardsthecentreofthefundamentalrightsdiscoursein
theEUincomingyears.

http://fra.europa.eu/fraWebsite/research/publications/publications_en.htm
http://fra.europa.eu/fraWebsite/research/publications/publications_en.htm
www.dataprotectionreview.eu/
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Thischapterfirstlooksatdevelopmentsregardingviolence
againstchildren,includingsexualabuseandexploitation.
Itthenexaminesissuesanddevelopmentsinrelationto
child-friendlyjustice,childtraffickingandthesituationof
separatedchildreninamigrationorasylumcontext.The
chapterconcludesbylookingatdataavailabilityissues.

InFebruary2010,theEuropeanCommission’sDirectorateGen-
eralforJusticecommissionedaqualitativeEurobarometer
surveyonchildren’srightsinall27EUMemberStates.The
surveyaimedtoidentifyhowchildrenviewtheirrightsand
whichoftheserightstheyconsidermostimportant,aswell
asthevariousobstaclestheyfaceinexercisingtheserights.
ThestudyfollowsuponFlashEurobarometersurveyscarried
outin2008and2009(FlashEBseries235and273).Chil-
dren,from15-to-17-yearsold,fromdifferentsocialandethnic
backgrounds–includingRomaandTravellerchildren,and
childrenwithspecialneeds–participatedinthestudy.Many
childrenreferredtothe‘righttoparticipate’andrepeatedly
underscoreditsimportanceinrelationtoareasoftheirlives
wheretheyareexpectedtoattaincertainachievementlevels,
suchasinschool,furthereducationorjobs.However,they
alsoreferredtothe‘righttoparticipate’inthecontextoffami-
liesundergoingseparationanddivorce.Keyrightsidentified
includefreedomofspeech,accesstohealthcare,therightto
familylifeandfreedomfromviolenceandbullying.Thefinal
Eurobarometerreport,publishedinOctober2010,underlined
theimportanceofconsultingchildren.1

1 EuropeanCommission(2010a).

The rights of the child and 
protection of children

Children’s rights form part of the fundamental rights that the European Union (EU) is committed to protect while 
respecting the jurisdiction of its Member States. According to the Lisbon Treaty, the EU shall promote the rights of 
the child. In 2010, EU action focused on implementing the Stockholm Programme, the EU’s new justice strategy, 
primarily in regard to child protection. In early 2011, the European Commission released its Communication on an 
‘EU Agenda for the rights of the child’, setting out a programme of action for the coming years. A key action item 
is to render justice systems more child friendly, turning the rights of the child into reality through EU  legislation. 
However, many challenges remain, as there is evidence that the rights of children, in particular of those in a 
vulnerable situation, are not adequately protected.

4

Keydevelopmentsintheareaofchildren’srights:

• theEuropeanCommissionadoptedinearly2011anEUAgendaforthe
rightsofthechild,including11actionpoints;

• agreementwasreachedatEUlevelonthefinaltextofadirectiveon
preventingandcombatingtraffickinginhumanbeingsandprotecting
victims,whichdevotesparticularattentiontochildprotection;

• theCouncilofEuropeadoptedGuidelinesonchild-friendly
justiceandarecommendationonde-institutionalisationand
communitylivingofchildrenwithdisabilities;

• theEuropeanhotlineformissingchildren,116000,wasinoperationin
only13EUMemberStates;

• worryingresultsemergedfrominquiriesindifferentEUMemberStates
intochildabusecommittedininstitutionsorbytheirstaffmembers;

• FRAfindingsunderlinedthatseparatedchildrenina
migrationorasylumcontextareoftennotappropriately
housed,medicalscreeninguponarrivalisnotalways
accessible,asylumdeterminationproceduresareoften
notchildfriendly,andthequalityofguardianship
variessignificantlyamongEUMemberStates;

• thereremainedalackofcomprehensivedisaggregated
dataregardingchildtraffickingforsexualorlabour
exploitation;wheretheyarerecorded,thenumberof
victimsoftraffickingidentifiedremainedverylow.
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“It is very disappointing when I talk to someone older and the 
answer is, ‘you are too young to know’” (Greek girl). 

Beyond education, the right felt to be most important for 
children is the ‘right to be a child’, to have the opportunity to 
play, grow and develop. 

“Parents, society and teachers: they expect very much from us 
[…]” (Estonian girl).

European Commission (2010a),Therightsofthechild, Eurobarometer, Qualita-
tive Study, available at:http://ec.europa.eu/public_opinion/archives/quali/
ql_right_child_sum_en.pdf

punishment.InaboutthreequartersoftheEUMember
States,corporalpunishmentisprohibited.7The2009Euro-
SafereportonInjuries in the European Union – Statistics 
summary 2005-2007says,“100fatalitiesoccurperyeardue
toabuseandneglectofchildrenyoungerthanoneyearin
theEU.Asignificantnumberofchilddeathsresultingfrom
abuseorneglect,however,maystillnotberecordedas
suchintheofficialdeathcertificates”.8

In2010,Polandsetagoodexampleinthisregard,by
amendingtheActontheprohibitionofdomesticviolence
on6May2010,9therebybanningtheuseofphysicalpun-
ishment,psychologicalviolenceandanyformofvexatious
behaviour.Thelaw,whichenteredintoforceon1August
2010,willenablesocialworkerstointerveneincasesof
alcoholicparentsorifchildrenarenotcaredforproperly,
placingthemunderthesupervisionofanotherfamilymem-
ber,ifnecessary.Thelawcontainsmeasurestoseparate
offendersfromvictims(forexample,throughevictionfrom
acommondwelling)andlocalauthoritiesarerequiredto
registerdomesticviolencevictimsandoffenders.

Violenceagainstchildrenininstitutionsisaparticularlyhei-
nousformofchildabuse,asthesechildrenareparticularly
vulnerable.AlthoughtheUnitedNationsConventiononthe
RightsoftheChildexplicitlyrecognisesinArticle3that
institutions,servicesandfacilitiesresponsibleforthecare
orprotectionofchildrenshallconformtothestandards

7 Ibid.,p5.
8 EuroSafe(2009),p.20.
9 Poland,Ustawa o przeciwdziałaniu przemocy domowej,Journalof

Law2010No.125,10June2010.

4.1. Violence against children
Thewell-beingofchildrenalsodependsonensuringthat
societiesarefreeofviolence,abuseandexploitation.In
March2010,theEuropeanCommissionadoptedtwopropos-
alsfordirectivesaimingatreinforcingtheframeworkfor
protectionofsomeofthemostvulnerablechildren,namely
thosewhoarevictimsofsexualabuseandexploitationand
oftrafficking.Theprotectionofchildrenagainstallformsof
violenceisapriorityfortheEU.Since1997,theEUhas,for
examplethroughtheDaphneProgramme2,supportedMem-
berStates’effortstopreventandcombatviolenceagainst
children,youngpeopleandwomenandtoprotectvictims
andgroupsatrisk.During2010,theDaphneIIIProgramme3
contributedtotheprotectionofchildren,youngpeopleand
womenagainstallformsofviolencethroughavarietyof
projectsimplementedthroughouttheEU.

InNovember2010,theEuropeanCommissionbegana
campaign,‘Dial116000:TheEuropeanhotlineformissing
children’4,callingagainonMemberStatestoimplementthe
missingchildrenhotline116000asamatterofpriorityto
ensureahigh-qualityservice.Threeyearsaftertheadoption
oftherelevantCommissionDecision(2007/116/EC),the
hotlineisoperationalonlyin13MemberStates.

4.1.1.  Violence in domestic and 
 institutional settings

AccordingtotheEuropeanAssociationforInjuryPreven-
tionandSafetyPromotion(EuroSafe),mostactsofviolence
againstchildrenoccurinthedomesticenvironment,making
itdifficulttoidentifythemortointervenepreemptively.5
However,EuroSafehighlightedthat“epidemiologicaldata
showthatinEuropeabout19.4%ofchildrenarephysi-
callymaltreatedwithinthefamilyand32.6%ofchildren
arevictimsofbullying”.6Since2008,theCouncilofEurope
hasbeencampaigningforthetotalabolitionofcorporal

2 Formoreinformation,see:www.ec.europa.eu/justice/funding/
daphne3/funding_daphne3_en.htm.

3 EuropeanParliamentandtheCounciloftheEuropeanUnion(2007).
4 EuropeanCommission(2010b).
5 Formoreinformation,seetheEUInjuryDatabase–asystematic

injurysurveillancesystemthatcollectsaccidentandinjurydatafrom
selectedemergencydepartmentsofMemberStatehospitalsat:www.
webgate.ec.europa.eu/idb/index.cfm?fuseaction=home&CFID=81318
53&CFTOKEN=671378aefbc160a-7B9FE270-F6AA-B156-D00A714E3C5D
9236&jsessionid=3608ebfe79d57c22f726TR.

6 EuroSafe,‘Childviolence’,Factsheets,p.3.

Promisingpractice

Advocacy and Advice helpline
In theUnited Kingdom,anadvocacyandadvice
helplineforchildrenandyoungpeople,whichwas
launched inMay2010,giveschildrenandyoung
peopletheopportunitytogethelponissuesthat
areimportanttothem,especiallyiftheyfeeltheir
viewsarenotbeingheardorarenotbeingtaken
intoaccount.The‘Meic’advicehelplineworkswith
andcomplementsotheradviceservicesandhelplines,
whichhaveaprominentsafeguardingrole.Meicisthe
firsthelplineofitskindintheUKtoberolledoutona
nationalbasisinWalesandissupportedbytheWelsh
AssemblyGovernment.Anyoneunder25cangetin
touchwiththehelplineforfree,viatelephone,text
orinstantmessage,sevendaysaweek,initiallyfor
eighthoursadayfrom12.00-20.00beforeitbecomes
a24-hourservice.Advisersprovidecallerswithinfor-
mation,letthemknowwheretheycangetfurther
helportransferthemtoanindependentprofessional
advocatetrainedtohelpchildrenandyoungpeople.

For more information, see: http://wales.gov.uk/newsroom/childr
enandyoungpeople/2010/100514helpline/?lang=en

http://ec.europa.eu/public_opinion/archives/quali/ql_right_child_sum_en.pdf
http://ec.europa.eu/public_opinion/archives/quali/ql_right_child_sum_en.pdf
www.ec.europa.eu/justice/funding/daphne3/funding_daphne3_en.htm
www.ec.europa.eu/justice/funding/daphne3/funding_daphne3_en.htm
www.webgate.ec.europa.eu/idb/index.cfm?fuseaction=home&CFID=8131853&CFTOKEN=671378aefbc160a-7B9FE270-F6AA-B156-D00A714E3C5D9236&jsessionid=3608ebfe79d57c22f726TR
www.webgate.ec.europa.eu/idb/index.cfm?fuseaction=home&CFID=8131853&CFTOKEN=671378aefbc160a-7B9FE270-F6AA-B156-D00A714E3C5D9236&jsessionid=3608ebfe79d57c22f726TR
www.webgate.ec.europa.eu/idb/index.cfm?fuseaction=home&CFID=8131853&CFTOKEN=671378aefbc160a-7B9FE270-F6AA-B156-D00A714E3C5D9236&jsessionid=3608ebfe79d57c22f726TR
www.webgate.ec.europa.eu/idb/index.cfm?fuseaction=home&CFID=8131853&CFTOKEN=671378aefbc160a-7B9FE270-F6AA-B156-D00A714E3C5D9236&jsessionid=3608ebfe79d57c22f726TR
http://wales.gov.uk/newsroom/childrenandyoungpeople/2010/100514helpline/?lang=en
http://wales.gov.uk/newsroom/childrenandyoungpeople/2010/100514helpline/?lang=en
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privatelymanaged.13Thecommitteefoundalargevariety
ofinterventionprogrammesrangingfromhighlyrestrictive
tomoreopen.Itwasalsoconcernedthatthecriteriaand
proceduresforreferringchildrentothesecentresmaybe
insufficientandthatthesecentresmayconstituteaform
ofdeprivationofliberty.

InIrelandinMarch2010,thepublicationofareportbythe
HealthServiceExecutive(HSE)onthedeathofachildin
statecarecausedconsiderablecontroversy.TheHSEstressed
thatthedeathofachildincareisaveryseriousmatter
andrequirescarefulanddetailedconsiderationtoensure
thatimprovementsareimplemented.Thereport14raised
concernsregardingchildprotection,theresponsibilityofthe
Statetoprotectthoseincareandtheissuessurrounding
theinvestigationandreporting.AccordingtotheHSE,20
childrendiedincareoverthepastdecade.Themediaalso
reportedconcernsovercomplaintsofphysicalandsexual
abuseofchildreninfostercareandthelackofprosecution
arisingfromsuchcomplaints.15FiguresreleasedbytheHSE
andpublishedon28Mayrevealedthatatleast18children
whowereincontactwithsocialservicesorincaredied
overthepastdecadeofunnaturalcauses,suchassuicide,
drugoverdoses,unlawfulkillings,roadtrafficincidentsand
otheraccidents.16Thefigurescausedconsiderablepublic
disquietandcontroversy.AnIndependentReviewGroupon
ChildDeathswasestablishedtoinvestigatethismatter.The
Health(Amendment)Bill,duetobepublishedon18June
201017,willprovidethelegislativebasisfortheprovisionof
informationfromtheHSEtotheMinisterofStateforChildren
andtheIndependentReviewGrouponChildDeaths.In
March2010,theHealthInformationandEqualityAuthority

13 UnitedNationsCommitteeontheRightsoftheChild(UNCRC)(2010),
paragraphs41-43.

14 Ireland,HealthServiceExecutive(HSE)(2010a).
15 Ireland,RaidióTeilifísÉireann(RTÉ)(2010)andDownes,J.(2010).
16 Ireland,HSE(2010b).
17 Ireland,OfficeoftheMinisterforChildrenandYouthAffairs(2010).

establishedbycompetentauthorities,anumberofproblems
persistinEUMemberStates.Thisconcernsinparticularthe
standardsestablishedintheareasofsafetyandhealth,as
wellasthenumberandsuitabilityofthestaffworkingin
suchinstitutionsorfacilities.

Forexample,inPolandastudyconductedbyWarsawUni-
versityonbehalfoftheNobody’sChildrenFoundationinthe
contextoftheDAPHNEIIIprojecton‘Sexualabuseagainst
childrenatresidentialinstitutions’10,surveyedasampleof
62childrenaged15-18years(42girlsand20boys)living
inWarsawresidentialcareinstitutions.Thestudyfoundthat
53%oftherespondentsreportedthattheyhadexperienced
emotionalabuse(namecalling,humiliation)byadultsin
theprecedingyear:32%oftherespondentswerehit–at
leastonce–byagrown-up;32%hadoneoftheirthings
purposelydamaged;52%werevictimsoftheft;24%had
sexualproposalsorvulgarcommentsabouttheirappear-
ance;10%hadtheirprivatebodypartstouchedagainst
theirwill;11%wereforcedtohavesomeformofsexual
intercourseand13%werewitnessestorape;13%made
anonlineacquaintanceofapersonwholaterattempted
toabusethemsexuallyand7%reportedtheyhadhad
sexformoneyorotherpayment.Girlsweresignificantly
morelikelythanboystoexperiencesexualabuse.However,
amajorityoftheadolescentrespondentswereoptimistic
abouttheavailabilityofhelpincasesofvictimisationand
otherdifficultlifesituations.

Againstabackdropofinvestigationsintoinstitutionalchild
abusecasesinEuropeancountries,theCommitteeofMinis-
tersoftheCouncilofEurope11adoptedon3February2010a
recommendationonde-institutionalisationandcommunity
livingofchildrenwithdisabilities.Thisrecommendation
requiresthatchildrenwithdisabilitiesshouldbeableto
exercisethesamerightsasotherchildrenandtoaccess
socialrightsonthesamebasis.Similarly,on26November
2010,policymakersfromthe53membercountriesofthe
WorldHealthOrganization(WHO)RegionalOfficeforEurope
signedtheEuropean declaration on the health of children 
and young people with intellectual disabilities and their 
families.12TheEuropeandeclarationidentifies10priority
areas,thefirstofwhichisthat“allchildrenandyoung
peoplewithintellectualdisability,wherevertheylive,must
beguaranteedlivesfreefrombullying,harmorabuse
andshouldnotliveinfearorneglect”.Formoreinforma-
tion,seetherelevantsectioninChapter5onequalityand
non-discrimination.

However,thereisstillconcernabouttheconditionsunder
whichchildrenliveininstitutionalcare.In2010,initscon-
cludingobservationsonSpain,theUnitedNationsCom-
mitteeontheRightsoftheChildexpressedconcernabout
thesituationofchildrenwithconductdisordersplacedin
specialcentresfinancedbythepublicadministration,but

10 Nobody’sChildrenFoundation(2010),p.31.
11 CouncilofEuropeCommitteeofMinisters(2010a).
12 WHO,RegionalOfficeforEurope(2010).

Promisingpractice

Protocol for action in protection 
centres
InSpain,theCommissionofDirectorateGeneralsof
ChildhoodoftheAutonomousCommunitiesadopted
aprotocolthataimstomaketheassessmentofpro-
fessionalinterventionssimplerandmoresystematic
inordertoguaranteetheprotectionoftherightsof
thechild.The‘Basicprotocolforactioninprotection
centresand/orresidencesforchildrendiagnosed
withbehaviouraldisorders’(Protocolo básico de 
actuación en centros y/o residencias con menores 
diagnosticados de trastornos de conducta)inMay
2010.

For more information, see: www.dipgra.es/documentos/docu-
mentos_interes/4_centros_menores_trastornos_con-
ducta_1295267411.pdf

www.dipgra.es/documentos/documentos_interes/4_centros_menores_trastornos_conducta_1295267411.pdf
www.dipgra.es/documentos/documentos_interes/4_centros_menores_trastornos_conducta_1295267411.pdf
www.dipgra.es/documentos/documentos_interes/4_centros_menores_trastornos_conducta_1295267411.pdf
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(HIQA)publishednewstandardreportingguidelinesaccord-
ingtowhichinadditiontoprovidinginformationonchildren
incarewhodiedofunnaturalcauses,informationshould
beprovidedrelatingtochildrenwhodieofnaturalcauses
duetoillnessordisease.Thisisthestandardnowapplied
forallcasestobenotifiedfrom2010onwards.

InMarch2010,theChiefProsecutorofBulgariaordered
jointlywiththeBulgarianHelsinkiCommittee(Български 
хелзинкски комитет)anewinquiryintothedeathsand
bodilyinjuriesofchildrenwithdisabilitiesinchildcareinsti-
tutions.TheinquirywasorderedaftertheBulgarianHelsinki
CommitteefiledalawsuitagainsttheProsecutor’sOffice
fordiscriminationofchildrenwithdisabilitiesinFebruary
2010.On20September2010,theChiefProsecutorandthe
BulgarianHelsinkiCommitteeannouncedtheresultsoftheir
jointinspections,includingevidenceof238casesofdeaths
occurringbetween2000and2010.Atleasttwothirdsof
thesedeathswereconsideredavoidable:31casesofdeath
werecausedbysystematicmalnourishment;84casesby
physicaldeteriorationduetoneglect;13casesbyinfections
resultingfrominsufficienthygiene;sixcasesbyaccidents,
suchasfreezingtodeath,drowningorsuffocation;36by
pneumoniaresultingfromexposuretothecoldorlong-term
immobility;twocasesbyviolence;and15casesremaining
unexplained.Asaresult,theChiefProsecutorannounced
theopeningof166criminalproceedings.18Allappellate
prosecutionofficeshavebeeninstructedtoexerciseex 
officioinstancereviewofthepreviouslyterminatedpre-
trialproceedings.Inaccordancewithcomprehensiveaction
plansfor2011,thedistrictprosecutionofficeshavebeen
requestedtomonitorregularlytheoperationofcarehomes.

4.1.2. Sexual abuse and exploitation

On29March2010,theEuropeanCommissionadopteda
Proposal for a Directive on combating sexual abuse, sexual 
exploitation of children and child pornography.19Thepro-
posalrepealingthepreviousrelevantFrameworkDecision
2004/68buildsonthe2007CouncilofEuropeConvention
ontheProtectionofChildrenagainstSexualExploitationand
SexualAbuse20andcoversseveralfields:criminallawinclud-
ingthecriminalisationofseriousformsofchildsexualabuse
andexploitationcurrentlynotcoveredbyEUlegislation;
criminalinvestigationandinitiationofproceedings;and
developmentsintheinformationtechnologiesenvironment,
includingthecriminalisationofnewformsofsexualabuse
andexploitationfacilitatedbyInternetuse.Inaddition,the
proposalenvisagesnationalmechanismstoblockaccessto
websiteswithchildpornography,togetherwithactionto
deletecontentatsourceunderthesupervisionofjudicial
servicesorthepolice.On24January2011,theEuropean
ParliamentCommitteeonCivilLiberties,JusticeandHome

18 Bulgaria,BulgarianHelsinkiCommittee(2010).
19 EuropeanCommission(2010c).
20 CETSNo.201.

Affairs(LIBE)publisheditsdraftreport21ontheEuropean
Commissionproposal.

On1July2010,theCouncilofEuropeConventiononthe
ProtectionofChildrenagainstSexualExploitationandSexual
Abuseenteredintoforce.Denmark,Greece,theNether-
landsandFrancewerethefirstEUMemberStatestoratify
theconvention,whichisthefirstinternationalinstrument
totackleallformsofsexualviolenceagainstchildren.The
conventionalsocoverssextourismandthesolicitationof
childrenforsexualpurposesthroughinformationandcom-
municationtechnologies(alsoknownas‘childgrooming’).
On29November2010,theCouncilofEuropelaunchedan
awareness-raisingcampaigninRomeonsexualviolence
againstchildrentobreakthesilencesurroundingsexual
abuseandeducatechildrenandprofessionals.

Atnationallevel,thepublicdebateaboutsexualabuseand
exploitationbymembersofreligiousinstitutions,inparti-
culartheRomanCatholicChurch,continuedin2010leading
todifferentinitiatives.

InIreland,the‘SavingChildhoodRyan’22campaignwas
launchedbyanumberofNGOsontheanniversaryofthe
‘RyanReport’23seekingtoimprovechildprotectionmecha-
nismsandthefullimplementationoftheRyanReportrec-
ommendations.Thecampaignpromotedthestrengthening
ofchildren’srightsintheConstitutionandrequestedthat
provisionsofthe‘ImplementationPlan’oftheRyanReport
recommendationsbegivenastatutorybasis,aswellas
ensuringthatallchildrenincarehaveadedicatedsocial

21 EuropeanParliament(2010).
22 Formoreinformation,see:www.savingchildhoodryan.ie.
23 Ireland,TheCompensationAdvisoryCommittee(2002).

Promisingpractice

Red button for a safer Internet

TheCzechNationalCentreforaSaferInternetand
thegovernmentalCommitteefortheRightsofthe
Childpreparedspecialsoftware.Wheninstalledona
computer,a‘RedButton’(Červené tlačítko)appears
onthescreen,which,whenpressed,submitsanony-
mouslythecontentofthewebpageondisplayto
ahotline,whereexpertsanalysethecontentand
contactthepolice,ifnecessary.

For more information, see: www.horka-linka.saferinternet.cz/
internet-hotline

www.savingchildhoodryan.ie
http://www.horka-linka.saferinternet.cz/internet-hotline
http://www.horka-linka.saferinternet.cz/internet-hotline
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workerandcareplan.24Workonaconstitutionalamend-
menttoprotectchildren’srightsbegan.25

InAustria,theFederalMinisterofJusticeandtheState
SecretaryforFamilyandYouthAffairsconvenedanexpert
Roundtableonpreventionofchildabuseon13April2010,
whereexpertscriticised the lackof resources forchild
protectionservices.26Duringthesamemonth,theCatho-
licchurchinitiatedtheIndependentOmbudsperson.This
institutionisacivil-society-basedbodythatactsonthe
basisofrecommendationsissuedbyanindependentCom-
missionforVictimsofAbuseandViolence(Unabhängige 
Opferschutzanwaltschaft – Initiative gegen Missbrauch und 
Gewalt).27Sinceitsestablishment,morethan500victims
havecontactedtheinstitution,whichcollectsinformation
fromvictims,cooperateswithpoliceandprosecutors,and
recommendssupportmeasuresforvictimsabusedbyrepre-
sentativesofthechurch,includingfinancialcompensation.
On21September2010,theCommissionannouncedthe
first10decisionsregardingfinancialcompensation.Inthe
NetherlandsinMarch2010,throughtheinitiative‘Help
andLaw’,theRomanCatholicChurchsetupitsowninves-
tigationsintomorethan2,000allegationsofsexualand
physicalabuseofchildrenbyrepresentativesofthechurch
datingbacktothe1950s.28

High-profilecourtcases intheEUMemberStateshave
increasedpublicawarenessofsexualabuseandexploita-
tionofchildren.InPortugal on2September2010,following
atrialthatlastedsixyears,the7thand8thCriminalCourts
renderedjudgmentinthecaseoftheCasaPiainstitution,in
whichpaedophilecrimeswereallegedlycommittedagainst
theyoungboysandgirlswithfinancialproblemswhowere
initscare.Thecase,whichinvolved32victimsand920
witnesses,resultedinsixprisonsentencesrangingfrom
fiveyearsandninemonthsto18yearsimprisonment,with
oneacquittal.Mostoftheaccusedhavelodgedappeals.

InBelgium inApril2010,theBrusselsCourtofAppeal
uphelda judgmentwhichorderedthesentencingofa
formerparishpriesttofiveyearsinprisonforthesexual
abuseofasix-year-oldboyfrom1994until2001.InJune
2010,themediareported29thattheBelgianpoliceraided
theheadquartersoftheBelgianCatholicChurchandthe
premisesofanindependentchurchcommission,whichwas
investigatinghundredsofchildabuseclaims,andseized
computersandfilesreportedlyevidencingsystematicsexual
abusepractices.Subsequently,aBelgiancourtdeclaredthe
raidillegalandorderedthematerialreturned.

24 Ireland,SavingChildhoodRyan(2010).
25 Ireland,JointCommitteeontheConstitutionalAmendmenton

Children(2010).
26 Austria,MinistryofJustice(Bundesministerium für Justiz)(2010)and

formoreinformationonOmbudsofficesagainstviolenceandsexual
abusewithrespecttotothecatholicchurch,see:www.katholisch.at.

27 Formoreinformation,seewww.opfer-schutz.at.
28 BBC(2010).
29 Mevel,J.(2010)andLeSoir(2010).

InDenmarkinApril2010,policelaunchedaninvestigation
intomorethan17claimsofabusedatingbacktothe1970s
and1980s.Theinvestigationwasterminatedasthetime
elapsedsincetheallegedabusesexceededthestatuteof
limitations.30

Anumberofnationallegislativeinitiativescombatingchild
abuseweretaken.Forexample,inSpain,amendmentsto
theCriminalCodeimplementingtheCouncilFramework
Decision2004/68/JHAof22December2003oncombat-
ingthesexualexploitationofchildrenandchildpornogra-
phy,includeanewsectioncriminalisingsexualaggression
againstchildren13yearsoldandunderandthepracticeof
‘grooming’.31Theamendments,whichenteredintoforceon
23December2010,alsointroducethepenaltyofdepriva-
tionofpaternalauthority.

Theincreasingimportanceofcombatinggroomingisreflected
inEUlegislativeproposalsandinnationalinitiatives.

4.2. Child-friendly justice
Significantworkonchild-friendlyjusticewasproducedby
theproject‘ChildrenintheUnion-RightsandEmpower-
ment’(CURE).32CUREisacooperationofpartnersinnine
MemberStates,andisco-fundedbythePreventionofand
FightagainstCrimeprogramme(ISEC)oftheEuropeanCom-
mission,DGJustice.ItisrunbytheCrimeVictimCompen-
sationandSupportAuthorityofSweden,whichexamined
childrenascrimevictimsinthecriminaljusticesystemsof
theEU.The2010CUREreportarguedthatjusticesystems,
andinparticularcriminaljusticesystems,arenotadapted
tochildren.Thereportnoted,“Childrenaremoreexposed
tocrimethanothergroupsofindividuals.Childrensubjected
tocrimearealsoparticularlyvulnerablewhenenteringthe
criminaljusticesystem.Thereasonsareconnectedtothe
factthatthissystemisnotadaptedtochildren.Thismeans
thatchildvictimsandwitnessesdonothavethesame
accesstojusticeasadults.Italsomightleadtosecondary
victimisation.Notrespondingtotheneedsofchildvictims
mightbedetrimentaltothewell-beinganddevelopment
ofthesechildren.Anothereffectislackofconfidenceinthe
judicialsystem.”33

TheEuropeanCommission’sproposalinAugust2010fora
directive34ontherighttoinformationincriminalproceed-

30 TheCopenhagenPost(2010).
31 Spain,LeyOrgánica5/2010of22June2010,BoletínOficialdel

Estado,23June2010.
32 Formoreinformationsee:www.brottsoffermyndigheten.se/default.

asp?id=3251.
33 CURE(2010),p.13.
34 EuropeanCommission(2010d).

“[C]hild victims and witnesses do not have the same access to 
justice as adults”.

2010 CURE report. For more information, see: www.brottsoffermyndigheten.se/
default.asp?id=3251.

www.katholisch.at
http://www.opfer-schutz.at
www.brottsoffermyndigheten.se/default.asp?id=3251
www.brottsoffermyndigheten.se/default.asp?id=3251
www.brottsoffermyndigheten.se/default.asp?id=3251
www.brottsoffermyndigheten.se/default.asp?id=3251
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theCommissionerofChildren’sRights.37TheCommissioner
arguedthattheproceduresforcompulsoryremovalinto
statecareshouldbestandardised,thattheobligationsof
thecourt-appointedcustodianshouldbeclarifiedandthat
thefamilyshouldbeinformedaboutfostercareprocedures.

4.3. Child trafficking
On29March2010,theEuropeanCommissionadoptedaPro-
posal for a Directive on preventing and combating traffick-
ing in human beings and protecting victims,38whichbuilds
onthePalermoProtocol39andthe2005CouncilofEurope
ConventiononActionagainstTraffickinginHumanBeings.
Severalarticlesdealwithchildprotectionacknowledging
thatchildrenaremorevulnerableandstipulatingthatinthe
applicationofthedirectivetheprimaryconsiderationmust
bethechild’sbestinterests.On14December2010,political
agreementwasreachedonthefinalactandonthesame
day,theEuropeanCommissionappointedMyriaVassiliadou
asitsfirstAnti-TraffickingCoordinator.

However,in2010littleprogresswasmaderegardingthe
paucityofcomparableanddisaggregateddataonchildtraf-
fickingforsexualorlabourexploitationatEUandatnational
level,whichhadalreadybeenhighlightedin2009bythe
FRAreportonChild Trafficking in the European Union – 
Challenges, perspectives and good practices40.Differences
inlegaldefinitionsofoffencesandnon-conformitytothe
PalermoProtocolforcriminalisingtraffickingremainkey
obstaclestosystematicdatacollection.

Nevertheless,someEUMemberStatessystematicallycollect
disaggregateddataonchildren.Forexample,intheUK,such
dataarebrokendownaccordingtothetypeofexploita-
tion,theagerangeandgenderofvictimsbytheNational
ReferralMechanism(NRM)41oftheUKHumanTrafficking
Centre(UKHTC).TheNRMenablestheUKHTCtoidentifythe
numberofvictimsandtobuildaclearerpictureaboutthe
scaleoftheproblemofhumantraffickingintheUK.During
thefirst18monthsoftheNRM(1April2009to30Sep-
tember2010)276referralsofchildrenweremade,andin
77ofthesecasestheinformationreceivedwasconsidered
tobesufficientforconcludingthatthepersonwasindeed
believedtobeavictimofhumantrafficking.InRomania,
theNationalAgencyagainstTraffickinginPersonscollects
dataonallvictimsoftrafficking,includingchildrendisag-
gregatedbygender,age,residenceandbackgroundofthe
victim,recruitmentandtransportation,destinationoftraf-
fickingandtypeofexploitation.Thereportforthefirsthalf

37 Formoreinformation,seewww.brpd.gov.pl/wystapienia/
wyst_2010_02_12.pdf

38 EuropeanCommission(2010e).
39 UnitedNations,ProtocoltotheConventionagainstTransnational

OrganisedCrimetoPreventSuppressandPunishTraffickingin
Persons,especiallyWomenandChildren,Geneva,2000.

40 EuropeanUnionAgencyforFundamentalRights(FRA)(2009),p.13.
41 UK,SeriousOrganisedCrimeAgencywebsite:

www.soca.gov.uk/about-soca/library/
doc_download/237-nrm-statistical-data-010409-to-300910

ingscontainsspecialprovisionsforchildren.Accordingto
these,theinformationnormallyprovidedinastandardwrit-
tendocument(LetterofRights)mustbepresentedorallyto
children,takingintoaccountachild’sage,levelofmaturity,
aswellastothechild’sintellectualandemotionalcapaci-
ties.Formoreinformation,seeChapter8onchild-friendly
accesstojustice.

Morebroadly,theEuropeanCommission’sCommunication
onanEUAgendafortheRightsoftheChild35,publishedin
February2011,highlightsthatmakingjusticesystemsmore
child-friendlyisakeyactionitemfortheEU,asitconcerns
anareaofhighpracticalrelevancewheretheEUhas,under
theTreaties,thecompetencetoturntherightsofthechild
intorealitythroughEUlegislation.Inthecontextofciviland
criminaljusticepoliciestheCommission’sAgendacontains
proposalsforconcretemeasurestomakejusticesystems
morechild-friendly,whichforinstanceincludefor2011the

adoptionofaproposalforaDirectiveraisingthelevelof
protectionofvulnerablevictims,includingchildren.

TheCouncilofEuropeCommitteeofMinistersadoptedthe
Guidelinesonchild-friendlyjusticeon17November2010.36
Theiraimistoensurethatallrightsofchildren,among
whichtherighttoinformation,representation,participation
andprotection,arefullyrespectedwithdueconsiderationto
thechild’slevelofmaturityandunderstandingaswellasto
thecircumstancesofthecaseinalljudicialandadministra-
tiveprocedures.Theseguidelinesareintendedtoserveas
apracticalguidetoimplementinginternationallyagreed
standardsbuiltontheexistinginternational,Europeanand
nationalstandards.

Therewerealsosomeimportant initiatives inMember
States.Forexample,inLatviaon4March2010,theParlia-
mentadoptedamendmentstotheLawontheProtection
oftheRightsofChildren,regardingthesphereofauthority
ofpoliceandotherinstitutionsincasesofviolenceagainst
children.Accordingly,thepolice,childcare,educational,
medicalandsocialrehabilitationinstitutionscanbanparents
andcloserelativesfrommeetingachild,ifthiscanharm
his/herhealth,developmentandsecurity.Thesenewrules
alsoenvisagespecificactionagainstinstitutionsincasesof
reasonablesuspicionofviolationsofchildren’srights.

Theneedtostrikeabalancebetweenstateinterventionfor
childprotectionandtheprotectionoffamilylife,and,inpar-
ticular,theneedtolimitthepowerofauthoritiestoseparate
achildfromhis/herfamilywashighlightedinPolandby

35 EuropeanCommission(2011).
36 CouncilofEuropeCommitteeofMinisters(2010b).

“When my parents got themselves divorced, there were loads 
of people who took the decision ‘in my interest’. No-one 
asked my advice.”

Luxembourg, boy, Eurobarometer (2010), Therightsofthechild, p. 11.

www.brpd.gov.pl/wystapienia/wyst_2010_02_12.pdf
www.brpd.gov.pl/wystapienia/wyst_2010_02_12.pdf
www.soca.gov.uk/about-soca/library/doc_download/237-nrm-statistical-data-010409-to-300910
www.soca.gov.uk/about-soca/library/doc_download/237-nrm-statistical-data-010409-to-300910
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of2010identified27boysand99girlsasvictimsoftraffick-
ing,comparedwith63childreninthecorrespondingperiod
for2009and109forthesameperiodin2008.42

SomepositivestepsweretakenbyEUMemberStates in
incorporatingtheuniformdefinitioncontainedintheCouncil
ofEuropeConventiononActionagainstTraffickingofHuman
Beings.Forexample,inPolandanamendmenttothePenal
Code,whichenteredintoforceon8September2010,imple-
mentedtheconvention’sdefinitionoftraffickingandprovided
adefinitionofillegaladoption.Theamendmentalsodefined
slaveryandintroducedaminimumconvictionofthreeyears
imprisonmentforthecrimeofhumantrafficking.

Thereissomeevidencetosuggestthatcertaingroupsofchil-
dren,includingthosewhobeg,arevulnerabletobeingtraf-
ficked.During2010strongersanctionshavebeenputinplace
forpersonswhoexploitchildrenforbegginginItaly.TheItalian
CourtofCassationclarifiedthatthenewarticle600-octies of
theItaliancriminalcode,introducedbyLegge n. 94of2009,
punisheswhoeverexploitsachildunder14yearsofageto
beg,orotherwiseallowsorencouragesachildunderhis/her
legalcustodyorauthoritytodoso.43Thenewlawchanges
thequalificationoftheoffencefrommisdemeanourtocrime,
broadensthescopeofguilt,andincreasesthelevelofsanc-
tions:childrenexploitationforbeggingisnowpunishablewith
amaximumsanctionofthreeyearsofimprisonment.

4.4.  Separated children in a 
migration or asylum context

ManychildrenarriveintheEUeveryyearseparatedfrom
theirparents,oftenseekingasylum.Someofthesechildren
havefledtheircountryoforigindisplacedbywar,armed
conflicts,forfearofpersecutionandsometoescapefrom
poverty.Somemayevenhavebeentraffickedforsexual
orlabourexploitation.Thesituationofthesechildrenis
particularlyprecariousandtheirprotectionisthereforeof
criticalimportance.TheEuropeanCouncilnotedtheproblem
intheStockholmProgrammegiving“prioritytotheneeds
ofinternationalprotectionandreceptionofunaccompanied
minors”.

In thiscontext, theFRApublished in2010a reporton
separatedasylum-seekingchildrenbasedonfieldwork
interviewresearchandcomplementingparallellegaland
policyresearchcarriedoutbytheEuropeanMigrationNet-
work(EMN)onPolicies on reception, return and integra-
tion, arrangements for, and numbers of, unaccompanied 
minors – an EU comparative study.44

42 Romania,MinisterulAdministraţieișiInternelor,Inspectoratul
GeneralalPoliţieiRomâne,AgenţiaNaţionalăîmpotrivaTraficuluide
Persoane,(2010).

43 Italy,CortediCassazione,Isez.pen.,22June2010,No.23869,in
materiadiaccattonaggio.

44 EuropeanMigrationNetwork(EMN)(2010).

TheEuropeanCommissionadoptedon6May2010anAction 
Plan on Unaccompanied Minors for the years 2010–2014
focusingonthreemainstrandsforaction:thepreventionof
unsafemigrationandtrafficking;receptionandprocedural
guaranteesintheEU–encompassingageassessmentand
familytracingissues;andtheidentificationofdurablesolu-
tions–includingfamilyreunification.TheActionPlansup-
portstheadoptionofcommonstandardsforguardianship
andlegalrepresentationandrecommendsthatadecision
onthefutureofeachunaccompaniedminorbetakenby
thecompetentauthoritiesassoonaspossible,preferably
withinsixmonths.Thereturnofthechildrenisidentifiedas
onlyoneoption“becausetheissueismuchmorecomplex
andmultidimensionalandthereareclearboundariesto
theMemberStates’freedomofactionwhendealingwith
unaccompaniedminors”.45

On3June2010,theJusticeandHomeAffairsCouncil,inits
conclusionsonunaccompaniedminors,invitedtheEuropean
CommissiontoassesswhetherEUlegislationoffersthem
sufficientprotection.TheCouncilalsoaskedMemberStates
tomonitorthequalityofcareprovidedinordertoensure
that“thebestinterestofthechildisbeingrepresented
throughoutthedecision-makingprocess”.Italsoencourages
themtocooperatewithEUagenciesandnetworks,mainly
Frontex,Europol, theEuropeanAsylumSupportOffice,
theFRAandandEuropeanMigrationNetworkinorderto
improvetheanalysisandexchangeofdata.

45 EuropeanCommission(2010f),p.2.

Study on separated,  
asylum-seeking children
On7December2010,theFRApublisheditsreporton
Separated, asylum-seeking children in EU Member 
States,whichfoundthatchildrenaresometimesplaced
inunsuitableaccommodation,suchasinclosedstruc-
tures,includinghotelsorhostelstogetherwithunre-
latedadults.Thereport,whichwasbasedoninterviews
with336separatedasylum-seekingchildrenand302
adultsresponsibleintheircarein12MemberStates,
alsofoundproblemswithmedicalscreeningandhealth
assessment,andguardianshipsystems.Thereport,
whichwaspublishedattheAgency’sFundamental
RightsConference,‘Ensuringjusticeandprotectionfor
allchildren’,alsosaidthatlegalrepresentativesarenot
alwaystrainedorqualified.

For more information, see: http://fra.europa.eu/fraWebsite/
research/publications/publications_per_year/2010/pub_sep_ 
asylum_en.htm 

FRA ACTIVITY 

http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/2010/pub_sep_ asylum_en.htm 
http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/2010/pub_sep_ asylum_en.htm 
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4.5. Data collection
Thelackofrobustcomparabledataonchildrightsissues
describedinthe2006CommissionCommunication‘Towards
anEUStrategyontheRightsoftheChild’remainsapersist-
entproblemintheEU.Althoughsomecountrieshavedata
collectionsystemsinplace,theirqualityvariesanddataare
notcomparable,astheyarebasedondifferentindicators.

AnexampleofaMemberStatecollectingdatainthecontext
ofviolenceagainstchildrenis,forinstance,Bulgaria.Since
itwasestablishedin2001,TheStateAgencyforChildPro-
tectioncollatesthestatisticsprovidedbyallChildProtection
Departmentsofthestate.Theyrecordthecasesofviolence
againstchildrenonaspecialinformationcardwhichincludes:
thenumberofcasesofviolenceagainstchildren,typeof
violence,locationoftheviolentacts,ageandfamilystatus

ofthechildrenvictimsofviolence,profileofthepersonwho
submittedtheclaim,theprofileoftheperpetrator,andmeas-
uresforprotectionthathavebeenapplied.46

AnexampleofaMemberStatecollectingdatainthecontext
ofsexualabuseisSweden.AccordingtotheNationalCouncil
forCrimePrevention(Brottsförebyggande rådet,Brå),itis
notunusualforteenagersagedbetween14and15yearsto
reportthattheyhavebeencontactedthroughtheInternet

46 Formoreinformation,see:www.stopech.sacp.government.bg/.

Presentation of child rights indicators
InNovember2010,theFRApublisheditsfinalreport
onchildrightsindicators.Theirpurposeistoenable
EUinstitutions,MemberStates,andorganisationsand
individualsconcernedwithdevelopingtheappropriate
legalandpolicyresponsestoenhancetheprotection
andpromotionofchildren’srightsbytheEU.TheFRA’s
childrightsindicatorsareaninitialtoolkittoevaluate
theimpactofEUlawandpolicyonchildren’sstatus
andexperienceacrossthefieldsof:familyenvironment
andalternativecare;protectionfromexploitationand
violence;adequatestandardofliving;andeducation,
citizenshipandparticipation inactivitiesrelatedto
schoolandsport.Theindicatorshighlightlimitationsand
gapsincurrentlegalandpolicyresponses,providinga
springboardforfuturelegalandpolicydevelopment.
TheyrespectEUcompetenceandtheroleofnational
andlocalauthoritiesinaddressingdifferentaspectsof
theprotection,promotionandfulfilmentoftherights
ofthechild.

FRA (2010b) DevelopingIndicatorsfortheProtection,RespectandPro-
motionoftheRightsoftheChildintheEuropeanUnion, available at: 
http://fra.europa.eu/fraWebsite/research/publications/publications_
per_year/2010/pub-rightsofchild-summary_en.htm

FRA ACTIVITY 

Promisingpractice

Little alien – a documentary on 
young asylum seekers
On1October2010,thedocumentary‘LittleAlien’
byNinaKusturicareceivedthe‘OutstandingArtist
Award-InterculturalDialogue2010’sponsoredby
theAustrianFederalMinistryforEducation,Artsand
Culture(BundesministeriumfürUnterricht,Kunstund
Kultur).Thefilmportraysthestrugglesofyoungasy-
lumseekersfromSomaliaandAfghanistan,whoare
tryingtofindanewhomeinAustria.Educational
materialwasproducedbythefilmmakersandaspart
oftheir‘schooltour’thefilmcrewandprotagonists
participatedinworkshopsandpublicscreenings.

For more information, see: www.littlealien.at
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Figure 4.1: Number of child victims of violence in Bulgaria, 2008 and 2009

Source:  FRA 2010, based on statistics from the State Agency for Child Protection, Bulgaria

www.stopech.sacp.government.bg/
http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/2010/pub-rightsofchild-summary_en.htm
http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/2010/pub-rightsofchild-summary_en.htm
www.littlealien.at


Therightsofthechildandprotectionofchildren

77

93

252
272

150
46

127
70

464
85

472
1,045

2,461
2,289

2,901
2,416

3,0002,5001,500 2,0001,0005000

64
Child pornography (Other)

Internet-related child 
pornography

Purchase of sexual conduct 
with children

Sexual exploitation of children 
for posing

Sexual assault against children

Sexual exploitation of children

Sexual molestation of children

Rape of children

Reported cases 2009

Reported cases 2008

andofferedmoneyorotherformsofpayment(suchastop-
pinguptheirmobilephonecards)inexchangeforsexual
services.AlthoughareportoftheSwedishNationalYouth
BoardsuggeststhattheInternethasnotledtomoreyoung
peoplesellingsex,athirdoftheyouthcoveredbythereport
hadreceivedsexualinvitationsontheInternet.47However,
accordingtoSwedishsources,themajorityofreportedcases
ofsexualexploitationofchildrenarecommittedbysomeone
withacloserelationshiptothevictim.Asfigure4.2illustrates,
mostofthereportedcasesofchildabuseandexploitation
inSwedenconcernedrape.Themajorityofreportedcasesof
childrapevictimisegirlsagedbetweenbirthand14years,
followedbygirlsagedbetween15and17(40%).Childrape
againstboysagedbetweenbirthand14yearsamountsto
6%andofboysagedbetween15and17to1%.48

Giventheneedforobjective,reliableandcomparabledata
onchildren’srights,theEuropeanCommissionaskedtheFRA
todevelopindicatorsformeasuringtheprotection,respect
andpromotionoftherightsofthechildintheEUinorder
toassesstheimpactofUnionlawandpoliciesidentifying
theirachievementsandrevealinggaps.

Outlook
TheEuropeanCommission’sCommunicationonanAgenda
fortheRightsoftheChildcontainsanambitiousworkplan
forimprovingchildprotectionintheEU.Itproposesconcrete
actioninkeyareas,suchaschild-friendlyjustice,protecting
childreninvulnerablesituationsandfightingviolenceagainst
childreninsidetheEUandexternally.TheFRAwillsupportits

47 Sweden,NationalCouncilforCrimePrevention
(Brottsförebygganderådet,Brå)(2010),p.68.

48 Ibid.,p.26.

implementationbyprovidingevidence-basedassistanceand
expertise,collectingdatafromsecondarysourcesandfieldwork
research,andbycontinuingtoreportprogressmade.

FollowingthestrongfocusoftheEUAgendaonchild-friendly
justiceandtheadoptionoftherelevantCouncilofEurope
guidelines,progressinthisareawillbeofprimaryimpor-
tance.Legalandpolicydevelopmentsinthisfieldshould
reflectinternationalstandardssuchastheUNConventionon
theRightsoftheChild,aswellastheEuropeanConvention
onHumanRightsandinternationalstandardsandrelevant
caselawconcerningchildren.Aparticularlyimportantgoalis
toachieverecognitionofthespecialstatus,needsandrights
ofchildrenand,asaresult,theneedtorespect,protectand
fulfiltheirrighttoaccessjustice,aswellastobeconsulted
andheardinproceedingsinvolvingoraffectingthem.

Childreninsituationsofparticularvulnerabilityareanother
keyfocusareaforEUwork.Theseincludechildrenthat
gomissingfromhome,childrenwithdisabilities,Roma
andTravellerchildren,separatedchildreninamigration
orasylumcontextandchildvictimsoftraffickingforsexual
andlabourexploitation.TheEUmeasurestoenhancethe
protectionofthesechildrenmusthaveasaprimarycon-
siderationthechildren’sbestinterests,withrespecttotheir
psychologicalandphysicalwell-being,aswellastheirlegal,
socialandeconomicinterests.Furthermore,thechildren’s
viewsandopinionsshouldbetakenintoaccount.

Finally,childrenusingmoderncommunicationtechnologies
benefitfromdigitallearning.Nonetheless,theyarealsovul-
nerablewhenconfrontedwithpotentiallyharmfulcontent
andharmfulconductthroughcyber-bullyingorgrooming,
forinstance.Inthisregard,theEU,nationalauthoritiesand
serviceprovidershaveareponsibilitytodevelopconcrete
measuresthatprotectchildreneffectively.

Figure 4.2: Reported cases of child abuse and exploitation in Sweden, 2008-2009

Source:  FRA 2010, based on the criminal statistics report 2008-2009 of the National Council for Crime Prevention 
 (Brottsförebygganderådet, Brå), Sweden.
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EUUN & CoE
12 January – CJEU decides in the Domnica Peterson 
v. Berufungsausschuss für Zahnärzte für den Bezirk 
Westfalen-Lippe case on the legality of age limits for 
practicing dentists

19 January – CJEU clarifies in the Seda Kücükdeveci 
v. Sedex GmbH & Co. KG case whether it is possible 
to disregard periods of employment that predate  
a certain age

8 March – EU adopts a directive implementing the 
revised framework agreement on parental leave

15 June – EU adopts a directive on the application of the 
principle of equal treatment between men and women 
engaged in an activity in a self-employed capacity

21 September – European Commission adopts a Strategy 
for equality between women and men (2010-2015)

15 November – European Commission adopts a European 
Disability Strategy (2010-2020)

23 December – EU ratifies the UN Convention on the 
Rights of Persons with Disabilities

5 February – UN Committee on the Elimination of 
discrimination against women issues Concluding 

Observations on the Netherlands

29 April – CoE Parliamentary Assembly adopts a resolu-
tion and a recommendation on discrimination on the 

basis of sexual orientation and gender identity

24 June – ECtHR decides the Schalk and Kopf v. Austria 
case with implications for the status of same-sex couples

22 July – ECtHR decides the P.B. & J.S. v. Austria case with 
implications for the status of same-sex couples. 

7 October – CoE Parliamentary Assembly adopts a resolu-
tion and a recommendation on guaranteeing the right to 

education for children with illnesses or disabilities

22 October – UN Committee on the Elimination of dis-
crimination against women issues Concluding Observa-

tions on the Czech Republic

2 March – European Court of Human Rights (ECtHR), 
decides the Kozak v. Poland case with implications for 

the status of same-sex couples

31 March – CoE Committee of Ministers adopts a recom-
mendation on measures to combat discrimination on 

grounds of sexual orientation or gender identity
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ThischaptercoversdevelopmentsinEUandMemberState
policiesandpracticesintheareaofnon-discriminationfor
theyear2010.Inordertogainacomprehensiveoverview
ofthisarea,itshouldbereadtogetherwithChapter6on
racismandethnicdiscrimination,whichfocusesmorespe-
cificallyondiscriminationonthebasisofracialandethnic
origin,includingracistcrime.Thischapterwillfirstexamine
horizontalissuesthatrelatetonon-discriminationacross
allgrounds,includingthoseofracialandethnicorigin.It
willthenmoveontoexaminedevelopmentsinrelationto
specificgroundsofdiscrimination:sex,religionorbelief,
disability,sexualorientationandage.Finally,thechapter
willaddresstheissueofmultiplediscrimination.

5.1.  Horizontal issues
Thissectionwilladdressissuesrelatingtotheareaofnon-
discriminationasawhole,includingdiscriminationonthe
basisofracialandethnicorigin,discussedingreaterdetailin
Chapter6onracismandethnicdiscrimination.Itwilladdress
thedevelopmentandapplicationoftheequalitydirectives,
theissueofrightsawareness,andtheroleoftheequality
bodies,includingnumbersofcomplaints.

Equality and 
non-discrimination

Ten years on from the European Union’s (EU) adoption in 2000 of a detailed legislative framework on discrimination, 
evidence available to the FRA shows that the elimination of discrimination continues to constitute a significant 
challenge in the Member States. Not to be discriminated against – be it on the basis of sex, religion, disability, 
sexual orientation or age – is a fundamental right that is of relevance to countless situations in daily life. Over the 
reporting period, the EU adopted directives on parental leave and on equality between self-employed men and 
women, while the European Commission established a new five-year strategy working toward equality between 
men and women. Member States introduced legislation to implement a number of EU equality directives. But 
despite this progress, challenges remain. Multiple discrimination, for example, remains a reality that is largely 
not mirrored by the legal framework of the EU. The Lisbon Treaty puts the EU under a new horizontal obligation 
to combat discrimination in all its policies and activities – a task that can contribute to more equal societies.

5

Keydevelopmentsintheareaofnon-discrimination:

• negotiationsonthe‘horizontal’directiveremainedongoingin
theCounciloftheEuropeanUnion;

• EUMemberStatescontinuedtointroducenewlegislation,as
wellasamendingexistingones,totransposetheequality
directives,namelytheRacialEqualityDirective,Employment
EqualityDirective,GenderGoodsandServicesDirectiveand
GenderEqualityDirective(recast);

• levelsofcomplaintsreceivedbyequalitybodiesremainedvaried
acrosstheEU.Despiteanincreaseincomplaintsreportedin12
EUMemberStates,overallnumbersappearedlow.Themandates
ofsomeequalitybodieswerebroadenedtoincludemore
groundsofdiscrimination;

• directivesonparentalleaveandonequalitybetweenself-
employedmenandwomenwereadopted,aswellasafive-year
strategypromotingequalitybetweenmenandwomencovering
theperiod2010-2015.NegotiationsonthePregnantWorkers
Directiveremainedongoing;

• theEuropeanInstituteforGenderEquality(EIGE)wasformally
opened;

• theEUratifiedtheUnitedNationsConventionontheRightsof
PersonswithDisabilities(CRPD),asdidafurtherfourMember
Statesin2010,bringingthetotalto16MemberStateshaving
ratifiedtheconvention.TheEuropeanCommissionlaunchedits
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EuropeanDisabilityStrategy,1andsomeMemberStatesmoved
towardstheimplementationofindependentlivingandinclusive
educationforpersonswithdisabilities;2

• theCouncilofEuropeCommitteeofMinistersadoptedafar-
reachingrecommendationonsexualorientationandgender
identitydiscrimination,3whiletheParliamentaryAssembly
adoptedarecommendationandaresolutiononthetopic.
EuropeanCourtofHumanRights(ECtHR)caselawandmeasures
amongsomeMemberStatesprompteddevelopmentsinthe
rightsofsame-sexcouples,transgenderrightsandthecarrying
outofPridemarches;

• discriminationonthebasisofreligionreceivedconsiderationin
judicialdecisionsrelatingtothedisplayofreligioussymbolsat
workandreligiousclassesinschools;

• promotionoftheparticipationofbotholderpersonsandyoung
personsinthelabourmarketreceivedattentionininitiativesof
theEuropeanCommission;4

• progresstowardsdealingwithdiscriminationonmultiplegrounds
wasseenamongsomeMemberStates’courtsandequalitybodies.

disabilities(e.g.thescopeofthedirective,itsfinancialand
practical implicationsandthe interrelationshipbetween
thedirectiveandmoredetailedsectoralspecifications),the
implementationcalendarandtheissuesoflegalcertainty”.8
TheCouncilProgressreportof19November2010concludes
that,although“significantprogresshasbeenmadeunderthe
BelgianPresidencyintheattempttoclarifytheprovisions
concerningfinancialservicesandhousing,thereisaclear
needforextensivefurtherworkontheproposal”.9

“Since diversity enriches the Union, the EU and its Member 
States must provide a safe environment where differences are 
respected and the most vulnerable protected. Measures to 
tackle discrimination, racism, anti-Semitism, xenophobia and 
homophobia must be vigorously pursued.”

The Stockholm Programme – An open and secure Europe serving and protecting 
citizens (OJ C 115, 4 May 2010, p. 1), paragraph 2(3), p. 14. 

Atnationallevel,10yearsaftertheadoptionoftheEmploy-
mentEqualityDirective10andtheRacialEqualityDirectivein
2000,legislativeactivityremainedongoinginsomeMem-
berStates.Thisisboththeresultofinfringementproceed-
ingslaunchedbytheEuropeanCommission,andefforts
tosimplify,strengthenandconsolidateexistingnational
legalframeworks.Forinstance,in2010Latviacontinued
thetranspositionoftheRacialEqualityDirectiveandofthe
EmploymentEqualityDirectivebyamendingtheEduca-
tionLaw,theLawontheSupportfortheUnemployedand
JobseekersandtheLabourLaw.Someofthesemeasures
wereintroducedinresponsetothereasonedopinionof
theEuropeanCommissionsenttoLatviaon25June2009
concerningthefailuretoproperlytransposethedefinition
ofindirectdiscrimination.11Furthermore,inSeptember2010

8 CounciloftheEuropeanUnion(2010a).
9 CounciloftheEuropeanUnion(2010d).
10 CouncilDirective,2000/78/EC,OJ2000L303,p.16.
11 EuropeanCommission(2009a).

1  2  3 4

5.1.1. The equality directives  

The10thanniversaryoftheEUequalitydirectivesstood
atthecentreofthe2010EqualitySummitthattookplace
inBrusselson15and16November2010andwasco-
organisedbytheBelgianPresidencyoftheEUandthe
EuropeanCommission.Asitstands,EUnon-discrimination
lawprohibitsdiscriminationonthegroundsofracialorigin,
ethnicityandsexacrosstheareasofemployment,accessto
goodsandservicesandaccesstowelfareservices.However,
discriminationonthegroundsofreligionorbelief,disabil-
ity,sexualorientationandageisprohibitedonlyinthe
areaofemployment.Adoptionoftheproposed‘horizontal’
directive,submittedbytheCommissioninJuly2008,would
eliminatethiscurrent‘hierarchyofgrounds’byprohibiting
discriminationonthesegroundsinroughlythesameareas
coveredbytheRacialEqualityDirective5andGenderEquality
Directives,namelytheGenderGoodsandServicesDirective6
andGenderEqualityDirective(recast).7

At EU level, negotiations on the ‘horizontal’ directive
remainedongoing.TheconclusionsoftheJune2010meet-
ingoftheCounciloftheEUonEmployment,SocialPolicy,
HealthandConsumerAffairs(EPSCO)notedthat“despite
someprogress,furtherdiscussionsareneededonnumerous
issues.Theseincludethedivisionofcompetencesbetween
theMemberStatesandtheEU,thespecificprovisionson

1 EuropeanCommission(2010b).
2 CouncilofEurope,CommitteeofMinisters(2010a).
3 CouncilofEurope,CommitteeofMinisters(2010b).
4 EuropeanCommission(2010c)and(2010d).
5 CouncilDirective2000/43/EC,OJ2000L180,p.22.
6 CouncilDirective2004/113/EC,OJ2004L373,p.37.
7 Directive2006/54/EC,OJ2006L204,p.23.

Many EU Member States extend 
protection against discri mi  nation
In2010,theFRApublishedanupdateofacompara-
tivelegalreportondiscriminationonthegroundsof
sexualorientationandgenderidentity.Itfoundthat
manyEUMemberStateshadintroducedlegislation
prohibitingdiscriminationonthegroundsofsexualori-
entationinthoseareascoveredbytheRacialEquality
Directive,eventhoughtheequalitydirectivesdidnot
requirethemtodoso.“Asof2010,onlynineMem-
berStateshavemaintainedthe‘hierarchy’thataffords
racialandethnicoriginbetterprotectionthanother
grounds(Cyprus,Denmark,Estonia,France,Greece,
Italy,Malta,Poland,Portugal).”

FRA (2010), Homophobia,transphobiaanddiscriminationon
groundsofsexualorientationandgenderidentity, 2010update:
Comparativelegalanalysis

FRA ACTIVITY 
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therelevantprovisions“totheattentionofthepersons
concernedbyallappropriatemeans”.20Despitethefact
thatdiscriminationcontinuestobeapersistentfeature
inEurope,itappearsthatawarenessofrightsandhowto
exercisethemremainslow.Itisnoteworthythat,according
totheSpecialEurobarometersurveyofNovember2009,21
about16%ofpeopleinEuropeclaimtohavepersonally
experienceddiscriminationonthebasisofrace,religion,
age,disabilityorsexualorientationin2009.Ageisthe
mostcommonreasonforself-reporteddiscriminationat
6%ofthosesurveyed.Asregardstheperceptionofage
discrimination,thisappearstobecloselycorrelatedwith
theimpactofthefinancialandeconomiccrisis:thesur-
veyshowsthat64%ofEuropeansareconcernedthatthe
recessionwillcontributetomoreagediscriminationin
thejobmarket.

Mostimportantly,thesurveyillustratestheimportance
of the work still to be done to raise awareness and
informpeopleabouttheirrights.Consistentwithprevi-
ousfindings,22onlyoneinthreeEuropeansareawareof
theirrightsshouldtheybecomeavictimofdiscrimination
orharassment.Thisshowsthattherearechallengesin
developinggreaterrightsawareness.However,thisfigure
masksconsiderabledifferencesatnationallevel:aware-
nessincreasedsincethelastsurveyin2008intheUnited 
Kingdom(UK)(byeightpercentagepoints),France(by
sevenpercentagepoints),IrelandandSweden(eachby
sixpercentagepoints),butfellinPoland(by12percent-
agepoints)andPortugal(by11percentagepoints).

20 Article12EmploymentEqualityDirective,Article10RacialEqualityDirective.
21 EuropeanCommission(2009b).
22 EuropeanCommission(2008b).

theLatvianParliament(Saeima)approvedamendments
totheConsumerRightsProtectionLawatthesecondread-
ing,whichinadditiontogender,raceandethnicityadds
disabilityasaprohibitedgroundfordiscriminationinthe
provisionofaccesstogoodsandservices.12

By the end of 2010, the Polish Parliament (Sejm) had
adopted theActon implementationofcertainEUprovi-
sionsconcerningequaltreatment,whichwasdesignedto
transposetheequalityprovisionsofvariousEUdirectives.13
Theacttookeffecton1January2011.IntheCzech Republic,
thefinalprovisionsoftheAnti-discriminationAct14tookeffect
inDecember2009,aftermostofitsprovisionsenteredinto
forceinSeptember2009.TheUnitedKingdom(UK)sawthe
adoptionoftheEqualityAct2010,whichextendsandconsoli-
datesnon-discriminationlawconcerningallgroundscovered
bytheequalitydirectives.15Mostofthelegislationtookeffect
on1October2010,applyingmainlytoEngland,Walesand
Scotland.Withafewexceptions,itdoesnotapplytoNorth-
ernIreland,sinceequalopportunitiesanddiscriminationare
‘transferredmatters’undertheNorthernIrelandAct1998.

InFinland,asthevariousamendmentsmadetotheEquality
ofTreatmentActintheperiodfollowingitsinitialadoption
havecausedthelegislationtogrowquitefragmented,16the
MinistryofJustice(Oikeusministeriö)setupacommitteeto
investigatethepossibilityofreformingthecurrentlegisla-
tion.17TheproposednewEqualityofTreatmentActaimsto
reformthebodiescurrentlymonitoringequalityanddiscrimi-
nation.Ifandwhenimplemented,thelawwillprovidemore
extensiveandsystematiclegalprotectionforequality,pro-
hibitingdiscriminationinboththepublicandprivatesectors.

IntheNetherlands,alegislativeproposaltoamendthe
ConstitutionwasbroughtbeforetheHouseofRepresenta-
tiveson14June2010inordertoadddisabilityandsexual
orientationtothegroundsprotectedunderArticle1ofthe
Constitution.18Inaddition,theMunicipalAntidiscrimina-
tionFacilitiesActenteredintoforceon28January2010.It
requiresmunicipalitiestoarrangeaneasilyaccessibleway
forcitizenstosubmitaclaimtoaMunicipalAntidiscrimina-
tionFacility.19Finally,abillwassubmittedtothelegislature
ontheestablishmentofahumanrightsbody.Theinstitute
willbecombinedwiththeEqualTreatmentCommissionand
formaneworganisationtobecalledtheHumanRightsand
EqualTreatmentCommission(onNationalHumanRights
Institutions,seeChapter8onAccesstojustice).

5.1.2. Rights awareness 

TheequalitydirectivesrequiretheEUMemberStatesto
raiseawarenessaboutequality-relatedrightsbybringing

12 Latvia(2010a).
13 Poland(2010a).
14 CzechRepublic(2009).
15 UnitedKingdom(2010a),Chapter15.
16 Finland(2009a).
17 Finland(2009b).
18 Netherlands(2010a).
19 Netherlands(2010b).

FRA survey shows low awareness of 
rights and equality bodies
In2010,theFRApublisheditsthirdData in Focus Report
basedontheresultsoftheEUMinoritiesandDiscrimina-
tionSurvey(EU-MIDIS),whichwasbasedonface-to-
faceinterviewsintheEU27with23,500respondents
withaself-identifiedethnicminority/immigrantback-
ground.Thereportfocusedonlevelsofrightsawareness
inthefieldofnon-discriminationandknowledgeabout
equalitybodies.Thefindingsrevealedthat,onaver-
ageacrossthedifferentminoritygroupssurveyed,only
25%knewaboutexistingnon-discriminationlegislation
inthethreeareasofemployment,goodsandserv-
icesaswellashousing.Inaddition,80%ofallsurvey
respondentscouldnotthinkofasingleorganisationthat
couldoffersupporttovictimsofdiscrimination–bethis
government-basedoranNGO–and,whengiventhe
nameofanEqualityBodyortheequivalentorganisation
intheirMemberState,60%ofrespondentsindicated
thattheyhadneverheardofthem.

FRA (2010), DatainFocus3:Rightsawarenessandequalitybodies

FRA ACTIVITY 
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5.1.3. Equality bodies 

TheRacialEqualityDirectiveandGenderEqualityDirectives
requireMemberStatestoestablishordesignate“abodyor
bodies”–referredtoas‘equalitybodies’–witharangeof
taskstopromoteequality,includingprovidingindependent
assistancetovictimsofdiscrimination.Equalitybodiesnow
existinallEUMemberStates.SincethelastFRAAnnual
Reportin2010,Spainhasdesignatedequalitybodiesand
Polandhasadoptedalegislativeframeworkforanequal-
itybody.Althoughequalitybodiesarenotrequiredbythe
EmploymentEqualityDirective,severalMemberStateshave
designatedequalitybodiestocoverthegroundsofreligion
orbelief,sexualorientation,disabilityandage,inaddition
tosexandracialandethnicorigin.

Thissectionprovidesanoverviewofthelevelofcomplaints
orrequestsforassistancemadetotherespectiveequality
bodies,showingtrendsinthenumberofcases,themain
areasofdiscriminationreportedanddevelopmentsintheir
operationandwork.

2010sawsomeimportantdevelopments.Firstly,10outof
24MemberStateswheredatafor2010wasavailableexperi-
encedanincreaseinthenumberofcomplaintsorrequeststo
equalitybodiesforassistance.Secondly,institutionalreform
ofexistingmechanisms,includingawidenedmandateto
includeothergroundsofdiscrimination,tookplaceinDen-
markandFrance.Thirdly,equalitybodieshavecomeunder
increasingscrutinyfromUnitedNations(UN)TreatyBodies,
notablytheCommitteeontheEliminationofRacialDiscrimi-
nation(CERD),duringtheprocessofperiodicreview.

Twoissuesofconcern23remain:

• thelownumberofcasesbroughtbeforemanyequality
bodies;

• therelativelypoorqualityofdatabeingcollectedin
someMemberStates,whichlacksdisaggregationby
groundsofdiscrimination,suchassexandage,orby
thematicarea,suchasemploymentoreducation.

Thethreedirectives–thatis,theRacialEqualityandGender
EqualityDirectives–requiringequalitybodiestobeestab-
lishedspecifythattheirmandatemustincludetheprovi-
sionof“independentassistancetovictimsofdiscrimination
inpursuingtheircomplaintsaboutdiscrimination.”24This
may,dependingontheMemberState,beanactualredress
mechanism,allowingtheequalitybody:

23 Theseissuesareindeedalsoreflectedinseveralreportspublished
bytheCouncilofEuropeEuropeanCommissionagainstRacismand
Tolerance(ECRI)onEUMemberStatesin2010on:Austria(2010a),
p.43;Estonia(2010b),pp.21and45;France(2010d),p.44;and
Poland(2010e),p.37.

24 Article13(2)RacialEqualityDirective;Article12(2)(a)GenderGoodsand
ServicesDirective;Article20(2)(a)GenderEqualityDirective(recast).

• toissueadecisiononthecomplaintitself(‘complaint’);or

• toprovideassistancetovictimsofdiscriminationinother
procedures,suchasreferringthecomplainttoapublic
prosecutorormediator,takingthecasetocourt;or

• toprovideassistanceassistancetothecomplainantin
oneoftheseprocesses(‘reference’).

Unlessthereisaspecificneedtodistinguishbetweenthem,
‘complaints’inthefollowingsectionwillbetakentoinclude
‘references’.

Asnotedinpreviousannualreports,thefactthatagreateror
lessernumberofcomplaintsareregisteredbycomparisontopre-
viousyearscannotinitselfbetakenasanindicationofthetrend
inactualoccurrencesofdiscrimination.Numbersofregistered
complaintsarelikelytobedependentonlevelsofawareness
ofexistingmechanisms,confidencethatmakingacomplaint
willbeuseful,levelsofpossiblecompensationavailable,and
theuser-friendlinessofmechanisms.Inaddition,thehistoryof
eachMemberState’sapproachtodiscriminationneedstobe
keptinmindtounderstandreportingandrecordingpractices.

The role of equality bodies in  
delivering access to justice
Inlate2010,theFRAconvenedtheinceptionmeet-
ingforitsresearchprojectonaccesstojusticethrough
equalitybodies.Theproject,runningthroughout2011,
willanalysehowequalitybodiescontributetofacili-
tatingaccesstojustice,asexperiencednotonlyby
representativesofthesebodies,butalsointermediaries
–suchaslawyersandvictimsupportorganisations–
andcomplainantsthemselves.Theresearchwilllook
attheEUasawhole,whilefocusingoneightselected
MemberStates.

For more information, see: http://fra.europa.eu/fraWebsite/
research/projects/proj_accessingjustice_en.htm

FRA ACTIVITY 

Promoting a stronger fundamental  
rights architecture
InMay2010,theAgencyorganisedasymposiumenti-
tled‘Strengtheningthefundamentalrightsarchitecture
intheEU’andreleasedfourreportsrelatingtoissues
thatcontributetotheoverarchingarchitectureoffunda-
mentalrightsintheEU:equalitybodies,dataprotection
authorities,andnationalhumanrightsinstitutions,as
wellastheviewsofsocialpartnersasimportantstake-
holdersinthesphereofdiscriminationinemployment.
Thesymposiumaddressedissueslikeindependence,
mandatesandresourcesasthemesrelevantfortheeffi-
cientprotectionandpromotionoffundamentalrights
atthenationallevel.

For more information, see http://fra.europa.eu/
fraWebsite/media/mr-070510_en.htm

FRA ACTIVITY 
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http://fra.europa.eu/fraWebsite/media/mr-070510_en.htm
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Nevertheless,statisticsonnumbersofcomplaintscanbe
takentoprovideanindicationofhowawarevictimsareof
complaintsmechanisms.Althoughahighnumberofregis-
teredcomplaintscouldsuggestthatanequalitybodymay
haveahighimpactintermsofchangingdiscriminatory

practices,alownumbershouldnotnecessarilybecorrelated
withalowimpact. Thisisbecauseasinglecasecouldhave
ahighimpactifitdealswithimportantissues,setsaprec-
edent,resultsinachangeinlaworpracticeand/orreceives
ahighlevelofattentionfromthemediaandthepublic.

25 Formoreinformation,see:www.igualdadynodiscriminacion.org.

Table 5.1: Equality bodies established in 2010

New equality bodies

Spain

CouncilforthePromotionofEqualTreatmentandNon-discriminationontheGroundsofRacialor
Ethnicorigin‘RaceandEthnicEqualityCouncil’(Consejo para la promoción de la igualdad de trato y 
no discriminación de las personas por el origen racial o étnico)
TheCouncilcommencedoperationsinlate2009.25

Poland

CommissionerforCivilRightsProtection,‘OmbudsOffice’(Rzecznik Praw Obywatelskich,RPO)sup-
portedbytheGovernmentPlenipotentiaryforEqualTreatment(withinthePrimeMinister’sOffice).
ThePolishgovernmentadoptedtheActonimplementationofcertainEUprovisionsconcerningequal
treatmentinSeptember2010,whichcameintoeffecton1January2011.

Table 5.2:  Number of complaints or requests to equality bodies on all discrimination grounds and ethnic 
discrimination, by EU Member State, 2009 and 2010 

2009 2010
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Austria

482 57 7 347 595 71 +113 National:ThethreeOmbuds
forEqualTreatmentcombined

257 31 8 165 248 29 -10 Regional:Sevenregional
discriminationoffices

739 88 8 512 768 91 +29 Total:Nationalandregional
abovecombined

Belgium 1,564 145 827 77 12 1,343 1,343 123 -221 627 627 58 -200

CentreforEqualOpportunities
andOppositiontoRacism
(CEOOR).Notethatgender
discriminationisnotincluded.
Datarelatestoopenedfiles
(dossiers compétents)only,
nottoallreceivedenquiries
(signalements).

Bulgaria 1,039 137 20 3 9 10 13 2 -7

CommissionforProtection
againstDiscrimination(CPD).
Dataonethnicdiscrimination
relatedtodecisionsonly,
notallcomplaints.

Cyprus 168 210 116 145 9 145 193 242 +25 Anti-DiscriminationAuthority
andEqualityAuthoritycombined

www.igualdadynodiscriminacion.org
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Czech 
Republic 3 0 9 24 32 3 +29

PublicDefenderofRights.
Broadenedmandatein
September2009

Denmark 200 36 11 210 229 42 BoardofEqualTreatment

Estonia 50 38 2 2 12 47 47 36 -3 2 2 2 0 GenderEqualityandEqual
TreatmentCommissioner

Finland 411 78 318 60 12 364 364 69 -47

OmbudsmanforEqualityand
OfficeoftheOmbudsmanfor
Minoritiescombined–notethat
thedataforallgroundsonly
coversgenderdiscrimination;
dataincludecomplaintsaswell
asrequestsforadvice;decrease
couldbepartlyduetonewQ&A
online

France 10,545 163 3,009 47 8 8,239 12,359 191 +1,814 2,269 3,404 53 +395
HighCommissionagainst
DiscriminationandforEquality
(Halde)

Germany 10,777 132 639 8

Federalanti-discrimination
agency.Datacombinedfrom
August2006throughJuly2010.
Datarelatetocontacts,not
complaintsorrequests

Greece 54 5 14 1 TheGreekOmbudsman

Hungary 60 5 9 112 149 15 +104 EqualTreatmentAuthority(ETA)

Ireland 79 18 9 29 39 9 -40
IrishEqualityAuthority.Data
includeraceandTraveller
grounds.

Italy 382 6 7 413 708 12 +326 NationalOfficeAgainstRacial
Discrimination(UNAR)

Latvia 101 46 14 6 12 78 78 55 -23 9 9 4 -5 Ombudsman’sOffice

Lithuania 12 3 9 15 20 6 +11
TheOfficeoftheEqual
OpportunitiesOmbudsperson
(OEOO)

Luxem-
bourg 12 90 90 180 12 12 24 +12 CentreforEqualTreatment.Data

forAugust2009–August2010.

Malta 35 88 5 13 12 17 17 43 -18 3 3 8 -2 MalteseNationalCommission
forthePromotionofEquality

Nether-
lands 66 4 EqualTreatmentCommission

Poland 24 1 7 13 22 1 -2 HumanRightsDefender

Portugal 77 7 11.5 73 76 7 -1 CommissionforEqualityand
AgainstRacialDiscrimination

Romania 18 58 39 2 +39

NationalCouncilforCombating
Discrimination.Datafor
18months,2009andthrough
June2010.Dataaffectedby
defactoparalysisofactivities
duringseveralmonthsin2009
and2010.

Slovakia 0 0 8 12 18 3 +13 SlovakNationalCentrefor
HumanRights

Slovenia 10 5 10 3 4 2 -6 AdvocateofthePrincipleof
Equality



Equalityandnon-discrimination

87

ItshouldbenotedthatdataisnotavailableforallEUMem-
berStatesandcomplaintsnumbersarenotalwaysbroken
downbythegroundsofdiscrimination.Disaggregateddata
wereavailablemostlyinrespectofdiscriminationonthe
basisofracialandethnicorigin,andthishasbeenpre-
sentedwherepossible,inadditiontoaggregatednumbers
ofcomplaintsacrossallgrounds.Thedisparatenatureof
thedatausedinTable5.2illustratesthedifficultiesofdata
comparabilityamongMemberStates.

As Table 5.2 shows, 10 Member States recorded an
increase in complaints of ethnic discrimination to the
equalitybodies.InAustria,FranceandItaly,theincrease
is very large.Mostof theMemberStates reportedno
significantchange,whilesixMemberStates–Belgium,
Bulgaria, Ireland, Latvia, Slovenia and Sweden –
haveexperiencedreductions incomplaintsreceivedby
equalitybodies.

Thechangeinthenumberofcomplaintsreportedfromthe
previousyearmay,asstated,indicatevariouschangesinthe
operationorperceptionofanequalitybody.Insomecases,
thechangemayberelatedtoreformsoftheinstitutionsin
questionregardingmandateorpowers,asoutlinedinthe
sectiononinstitutionalreformsandchallengesbelow.The
totalnumberofcomplaintsmayreflecttheextenttowhich
anequalitybodyhasshiftedemphasistowardsreceiving
andactingoncomplaintsasopposed to, forexample,
awarenessraisingormoregeneralmonitoring.

TheFrenchequalitybody,theEqualOpportunitiesandAnti-
DiscriminationCommissionHALDE(Haute Autorité de Lutte 
contre les Discriminations et pour l’Égalité),isnoteworthy
asitcontinuestoreceivemorethan10,000complaints
acrossallgroundsofdiscrimination,aswellasthegreatest
numberofcomplaintsrelatedtoethnicdiscrimination.How-
ever,whenviewingthenumbers,itisimportanttorecall
thatsomesystemsallowforandindeedprocesscomplaints
throughotherchannels,suchastheUnited Kingdom(UK),
whereemploymenttribunalsregisterseveralthousand
complaintsrelatingtodiscriminationannually.

5.1.4. International monitoring 

Asequalitybodieshavecomeintooperation,theyhave
beenincreasinglysubjecttoscrutinybythemonitoring
bodiesoftheUnitedNations(UN)humanrightstreatiesto
whichEUMemberStatesareparty.26Chapter10oninter-
nationalobligationsprovidesanoverviewofhumanrights
treatiestowhichEUMemberStatesareparty.

SinceFRA’s2010AnnualReport,theUNCommitteeonthe
EliminationofRacialDiscrimination(CERD)hasreviewed
severalEUMemberStatesunder itsperiodic reporting

26 Theinstitutionalset-upandworkoftheequalityauthoritiesare
alsoregularlydiscussedinECRI’scountry-by-countryreports;for
moreinformationseeECRI2010reportson:Austria(2010a),
pp.18-21;Estonia(2010b),pp.20-21;France(2010d),pp.12-14;
Poland(2010e),pp.16-17;andtheUnitedKingdom(2010c),
pp.25-26.
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Spain 235 235 5

CouncilforthePromotionof
EqualTreatmentand
Non-Discriminationonthe
GroundsofRacialorEthnic
Origin.Commencedactivities
in2010.

Sweden 2,537 270 766 81 12 2,614 2,614 278 77 761 761 81 -5 EqualityOmbudsman(DO).
Commencedactivitiesin2009.

United 
Kingdom

23 0 8 14 21 0 -2 EqualityandHumanRights
Commission(GreatBritain)

4,983 83 EmploymentTribunal.Datafor
2008/09.

Source: FRA, FRALEX and RAXEN networks, 2010 
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procedure.TheCommitteeisresponsibleformonitoring
implementationoftheInternationalConventiononthe
EliminationofAllFormsofRacialDiscrimination(ICERD),
whichwasadoptedin1965.InDenmark’scase,theCERD
notedthat“theStatepartyshouldstrengthentheBoard’s
complaint-lodging-proceduretoenablecomplainantstopro-
videoraltestimonywhichwillalsoassistthepanelofthe
Boardtoassessandappreciatethedemeanouroftheparties
tothecomplaint”.27AsregardsFrance,theCERDcalledfor
bettercoordinationbetweenvariousmechanismsand–in
lightofproposalstomergetheexistingEqualityBodywitha
new,largerstructure–stressedtheneedtohaveaseparate,
independentinstitutiondealingwithdiscrimination.28In
scrutinisingSlovenia,theCERDdidnotspecificallymention
theequalitybodybutcalledforeffortstoraiseawareness
amongthepublicofavailableremedies.29

RegardingGreece,theCERDnotedthatsince“theOfficeof
theOmbudsmanistheonlyindependentbody,[…Greece
should]considergivingitoverallpowerstoreceivecom-
plaintsofracialdiscrimination,whilecooperatingwiththe
otherbodies(theCommitteeforEqualTreatmentandthe
LabourInspectorate)whenexaminingthem.”30Inrelation
toEstonia,theCERDpointedoutthatneithertheChancel-
lorofJusticenortheCommissionerisfullycompliantwith
theParisPrinciples,whichconstituteacceptedinternational
standardsforindependentnationalmonitoringbodies.For
more information,seeChapter8onaccessto justice.31
Similarly,forRomania,theCERDrecommendedthatthe
NationalCouncilforCombatingDiscrimination(NCCD)be
reformedinordertocomplywiththeParisPrinciples,aswell
astoensurebettercooperationbetweenexistingbodies
withvariousmandates.32Alsoinrelationtothesituationin
Romania,theCERDrecommendedensuringthatdatacol-
lectionwouldenableadequateandefficientpublicpolicies
whichrespondtotheneedsofspecificvulnerablegroups.33

27 UNCERD(2010a),paragraph18.
28 UNCERD(2010b),paragraph19;seealsoFrance,NationalAssembly

(2010a).
29 UNCERD(2010c),Concludingobservations(Slovenia),

CERD/C/SVN/CO/6-7,20September2010,paragraph14.
30 UNCERD(2010d),paragraph18.SeealsoECRI’sfirstinterimfollow-up

recommendation,2009reportonGreece,p.51.
31 UNCERD(2010e),Concludingobservations(Estonia),

CERD/C/EST/CO/8-9,27August2010,paragraph10.
SeealsoECRI’s2010report(2010b),pp.20-21.

32 UNCERD(2010f),Concludingobservations(Romania),
CERD/C/ROU/CO/16-19.paragraph11.

33 UNCERD(2010f),paragraph8.

5.1.5. Institutional reform and challenges 

Asdiscussed,whilesomeequalitybodieshaveonlyrecently
comeintooperation,someofthosealreadyinexistencehave
beensubjecttoreform.Someequalitybodiesarewitnessing
anexpansionoftheirmandateswhileothersareexperienc-
ingchangesthatriskunderminingtheireffectiveness.

IntheCzech Republic,asofDecember2009thejurisdiction
andmandateoftheequalitybody,PublicDefenderofRights
(Veřejný ochránce práv),beyondpublicadministrativebod-
iestoincludeprivateentities.34Inlate2010,theSenateof
Romaniaapprovedandtransmittedalegislativeproposalto
amendArticle24ofGovernmentOrdinanceNo.137/2000
onpreventingandsanctioningallformsofdiscriminationto
parliamentforfurtherdiscussion.Changesdiscussedinclude
theappointmentprocessofthesteeringboardaswellas
themandateoftheequalitybody.35

Promisingpractice

Complaints: how to improve data 
collection
In Germany, in late 2009 the Federal Anti-
DiscriminationAgency(Antidiskriminierungsstelle 
des Bundes,ADS)tookmeasurestoaddressthe
prevailinglackofequalitydatabycommissioninga
feasibilitystudyonhowtoimprovethequantitative
equalitydatasituation,especiallyintheareaofcom-
plaintsdata.Thestudyrecommendstheenhance-
ment of specialised anti-discrimination support
officesandthesettingupofanationwidenetworkof
organisationsthatsupportvictimsofdiscrimination
andregisterdiscriminationcomplaintsinacoherent
andstandardisedway.InlateSeptember2010,the
ADSheldanexpertworkshopwithkeyactorsinthe
fieldofanti-discriminationsupportworktojointly
discussaroadmapforestablishingsuchasupport
andcomplaintdatacollectionnetwork.36

InitslastAnnualReport,theHumanRightsOmbudsmanin
Slovenia(Varuh človekovih pravic Republike Slovenije)noted
alackofcomprehensiveinstitutionalmechanismsforthe
preventionofandprotectionagainstdiscrimination.Thereport
furtherhighlightedthattherewasanobviouslackofrelevant
dataonthesituationofspecificvulnerablegroups,which
couldonlybeobtainedthroughfieldresearch.Accordingtothe
Ombudsman,they“havealsobeenremindedofthisbythe
internationalmonitoringbodiesinthefieldsofhumanrights
protectionandpreventionofdiscrimination,and,intherecent
period,bytheFRA”.TheOmbudsmanalsonotedthelackof
independenceoftheequalitybodyinperformingtasks.37The
Slovenianequalitybody,AdvocateofthePrincipleofEquality
(Zagovornik načela enakosti),isplacedwithinthegovern-

34 CzechRepublic(2009).
35 Romania(2010).
36 Germany,ADS(2010).
37 Slovenia,HumanRightsOmbudsman(2010),pp.42-44.

“There is a clear need to adopt a more comprehensive 
approach to human rights at the national level, with efforts 
and resources focused on key institutions – such as a visible 
and effective overarching NHRI that can act as a hub to ensure 
that gaps are covered and that all human rights are given  
due attention.”

FRA (2010), NationalHumanRightsInstitutionsintheEUMemberStates, p. 9



Equalityandnon-discrimination

89

mentalOfficeforEqualOpportunities(Urad Vlade Republike 
Slovenije za enake možnosti).FollowingtheOmbudsman’s
comments,thegovernmentestablishedanadhocworking
grouptolookintotheinstitutionalstatusoftheAdvocate.38

InSpain,theequalitybody,theCouncilforthepromotionof
equaltreatmentofallpersonswithoutdiscriminationonthe
groundsofracialorethnicorigin(Consejo para la promoción 
de la igualdad de trato y no discriminación de las personas 
por el origen racial o étnico),becameoperationalinlate
2009.Accordingtoinformationonitswebsite,acomplaints
mechanismhasbeenintroducedbydrawingonthecapac-
ityofeightexistingNGOs.39Anetworkofcentrestoassist
victimsofdiscriminationwaslaunchedinJune2010with
morethanahundredofficesacrossSpain.

Promisingpractice

A regional network for improving 
labour market access
Romaniahasestablishedaregionalnetworkofadvi-
soryservicesonnon-discriminationcomplementing
theRomanianEqualityBody,whichhastheaimof
promotingthesocial inclusionofvictimsofdis-
crimination. The project, carried out under the
EuropeanSocialFund(ESF),isdesignedtopromote
equalaccesstothelabourmarketforwomenand
personsbelongingtovulnerablegroupsbyraising
awarenessoftheprincipleofequalopportunities
anditsapplicationtostaffworkinginthelocalpublic
administration,thesocialpartners,non-governmen-
talorganisations(NGOs),expertsandmediarepre-
sentativesinselectedpartsofthecountry.

For more information, see:www.crj.ro/EN/Multi-regional-
network-of-advisory-services-on-antidiscrimination-issues-
aiming-the-social-inclusion-of-the-discriminated-persons-/.

5.2.  Sex discrimination
Importantdevelopmentsinrelationtoequalitybetweenthe
sexesincludetheadoptionofdirectivesonparentalleave
andbenefits,andthecontinuednegotiationofadirective
onpregnantworkers.40Alongsidetheofficialopeningofthe
EuropeanInstituteforGenderEquality(EIGE),theEuropean
Commissionalsoadoptedafive-yearstrategytopromote
equality.CaselawfromtheCJEUandatthenationallevel
continuestoprovideclarificationoflegislativeprovisions,
aswellasillustratingtheongoingchallengesfacedinthe
contextofemploymentandaccesstogoodsandservices.

5.2.1. General developments

Importantinternationalorganisationsfocusingonequal-
itybetweenmenandwomenwereestablishedin2010.

38 InformationprovidedbytheAdvocateofthePrincipleofEquality.
39 Formoreinformation,see:www.igualdadynodiscriminacion.org
40 EuropeanCommission(2008a);seealsoCouncilDirective

92/85/EECOJ1992L348,p.1.

ThroughitsResolutiononsystem-widecoherenceadopted
on21July,theUNGeneralAssemblycreatedtheUNEntity
forGenderEqualityandtheEmpowermentofWomen,to
beknownas‘UNWomen’.AttheEuropeanlevel, June
2010sawtheofficialopeningofEIGE.TheroleofEIGEis
tosupporttheEUanditsMemberStatesintheireffortsto
promotegenderequalityandfightsexdiscrimination.In
November2010theEIGEandFRAconcludedacoopera-
tionagreement.AlsoatEUlevel,theEuropeanCommission
adoptedafiveyearStrategy for equality between women 
and men 2010-2015 inSeptember2010.41Thestrategyisa
workprogrammefortheCommissionandaimstoimprove
genderequalitywithinfivepriorityareas:

• equaleconomicindependence;

• equalpayforequalworkandworkofequalvalue;

• equalityindecision-making;

• dignity,integrityandanendtogender-basedviolence;

• genderequalityoutsidetheUnion.

Keyactionsincludemonitoringthecorrectimplementation
ofEUequaltreatmentlaws,withaparticularfocusonthe
GenderGoodsandServicesDirectiveandtheGenderEqual-
ityDirective(recast),andontheextenttowhichgenderhas
beentakenintoaccountinapplyingthenon-discrimination
directives.

5.2.2. Employment

Theprincipaldevelopmentsintheareaofemployment
relatetoincreasedprotectionofmaternityandpaternity
rightsaswellastherightsofpregnantworkersatboth
theEUandMemberStatelevel.Firstly,in2010theCouncil
adoptedtheParentalLeaveDirective42entitlingmaleand
femaleworkerstoatleastfourmonthsofparentalleave
ofwhichonemonthisnottransferablebetweenpartners.
TheParentalLeaveDirectiveimplementstherevisedframe-
workagreementonparentalleaveconcludedbytheEU-
levelsocialpartners,namelyBusinessEurope,theEuropean
AssociationofCraft,SmallandMedium-sizedEnterprises
(UEAPME),theEuropeanCentreofEmployersandEnterprises
providingPublicServices(CEEP)andtheEuropeanTrade
UnionConfederation(ETUC).Thegenderpaygapgivesan
economicincentiveformen,whotendtoearnmorethan
women,totakeshorterleaveornottotakeanyleaveatall.
Thedirective’srestrictionsonparentalleavetransferability
seektoencouragemoreequalityintheuptakeofparental
leavebetweenmenandwomen.

41 EuropeanCommission(2010a).
42 CouncilDirective2010/18/EU,OJ2010L68,p.13.

www.crj.ro/EN/Multi-regional-network-of-advisory-services-on-antidiscrimination-issues-aiming-the-social-inclusion-of-the-discriminated-persons-/
www.crj.ro/EN/Multi-regional-network-of-advisory-services-on-antidiscrimination-issues-aiming-the-social-inclusion-of-the-discriminated-persons-/
www.crj.ro/EN/Multi-regional-network-of-advisory-services-on-antidiscrimination-issues-aiming-the-social-inclusion-of-the-discriminated-persons-/
www.igualdadynodiscriminacion.org
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Stakeholder engagement for the first EU-
wide survey on violence against women
TheFRAstartedin2010toimplementitsviolence
against women survey stakeholder engagement
strategy.Theacademicexperts,representativesofcivil
societyorganisations,practitionersandgovernmental
expertswhoattendedtheconsultationsdiscussedthe
issuesthesurveyshouldcoverandthewaysthesurvey
canhaveanimpactonthedevelopmentofpoliciesat
variouslevels.Theresultsoftheconsultationsshaped
thedevelopmentofadraftquestionnaire,whichwill
undergopre-testinginsixEUMemberStatesduring
firsthalfof2011.Theoutcomeoftheconsultations
alsoinfluencedtheaimsandobjectivesofthefull-
scalesurveytobeconductedintheEU27in2011-2012.

For more information, see: http://fra.europa.eu/fraWebsite/
research/projects/proj_eu_survey_vaw_en.htm

FRA ACTIVITY 

Secondly,theCounciladoptedtheGenderEqualityforSelf-
EmployedWorkersDirective,43whichstrengthenstheappli-
cationoftheprincipleofequaltreatmentbetweenmenand
womenwhowanttoestablishorextendaself-employed
activity,includingtheentitlementofself-employedwomen
tomaternitybenefitsofatleast14weeks.InOctober2010,
inalegislativeresolutiontheEuropeanParliamentproposed
significantamendmentstotheCommission’sproposalfor
therevisedPregnantWorkersDirective.44DespitethePar-
liament’sproposalof20weeksofcontinuousmaternity
leaveonfullpay,theCouncilofMinistersvotedtotake
theEuropeanCommission’sinitialproposalof18weeksof
maternityleaveinprincipleonfullpay,butasaminimum
onsickpay,asthebasisfornegotiations.45

Theissueofpaternityleavewasalsoaddressedatnational
level.InLatvia,theLabourLaw’sdefinitionofdirectdis-
criminationhasbeenexpandedtocoverpaternalleave.
UndertheamendedLabourLaw“lessfavourabletreat-
mentduetopregnancyormaternityleave,orfailureto
grantparentalleavetoafathershallbedeemeddirectdis-
criminationongendergrounds”.46InGreece,theOmbuds-
mantooktheinitiativeintwocaseswherefatherswere
refusedparentalleave.Initsroleasamediator,itsuccess-
fullyintervenedfortherespectandextensionofparen-
talleaveformaleacademicsemployedbyuniversities47
andintheArmedForces.48

Nationalreportsrevealthatpregnantwomenstillfacesig-
nificantchallengesintheworkplaceandafterreturning
towork,inadditiontootherformsofdiscrimination.For

43 Directive2010/41/EU,OJ2010L180,p.1.
44 EuropeanParliament(2010a).
45 CounciloftheEuropeanUnion,EPSCO(2010b).
46 Latvia(2010b).
47 Greece,Ombudsman(2010a).
48 Greece,Ombudsman(2010a).

example,astudybytheBelgianInstitutefortheEquality
ofWomenandMen(Institut pour l’égalité des femmes et 
des hommes,IEFH/ Instituut voor de Gelijkheid van Vrou-
wen en Mannen,IGVM)revealedthatuptoabout20%of
employeesencounteratleastoneformofdiscrimination
whentheybecomepregnant.About5%claimedtohave
beendismissed,ortohaveresignedbecauseoftheway
theyweretreatedduringtheirpregnancy.49

Pregnancyfeaturesfrequentlyincasesrelatingtosexdis-
crimination.InFrance,theAppealCourtofParis(Court 
d’appel de Paris)orderedthebankinggroupBNPPari-
bastopaymorethanEUR350,000incompensationtoa
formeremployeefordiscriminationbasedonsex,preg-
nancyandmaritalstatus.Returningfromparentalleave,
theemployeewasneitherassignedtoherpreviousposi-
tionnortoajobsimilartotheoneheldbeforetheleave,
andwasalsogivenlowerpay.Asaresult,theemployee
appealedtotheFrenchequalitybodyHALDE.50

InaSwedishcase,whenawomanworkingtemporarilyin
ashopinÖrebrotoldheremployerthatshewaspregnant
shewassuspendedfromheremployment.TheEquality
Ombudsmanandtheemployerreachedasettlementof
SEK105,000(EUR10,500)forthewoman.51TheSwedish
EqualityOmbudsmanalsotookSweden’sNationalSocial
InsuranceAgency(NSIA)tocourtbecauseitdeniedsick-
nessbenefitstopregnantwomen.TheNSIAarguedthat
thecomplicationsexperiencedbythewomenconcerned
werenormalconsequencesofpregnancyandthusdidnot
constituteanillness.TheEqualityOmbudsmanontheother
handemphasisedtheneedtorecognisethehealthissues
ofpregnantwomenandarguedthattheNSIA’sapproach
enhanceddiscriminatorystructuresthatspecificallydisad-
vantagewomen.TheStockholmDistrictCourtruledinfavour
ofthepregnantwomenandorderedtheNSIAtopaySEK
50,000(EUR5,000)toeachofthewomeninvolved.52

5.2.3. Access to goods and services

DevelopmentscanbenotedinthecaselawoftheCourt
ofJusticeoftheEuropeanUnion(CJEU)andnationalcourts
inthisarea.InAssociation Belge des Consommateurs Test-
Achats ASBL and OtherstheCourtwas,forthefirsttime,
askedtointerprettheGenderGoodsandServicesDirective
inacontextofsexdiscriminationininsurancepremiums.
Article5(2)ofthedirectiveallowsMemberStatestopermit
differencesrelatedtosexinrespectofinsurancepremiums
andbenefits,ifsexisadeterminingriskfactorwhichcan
besubstantiatedbyrelevantandaccurateactuarialand
statisticaldata.TheBelgianConstitutionalCourtaskedthe
CJEUwhetherthisprovisionofthedirectiveiscompatible
withtheprohibitionofdiscriminationongroundsofsex.In
herOpinionof30September2010,AdvocateGeneralKokott

49 Belgium,IEFH/IGWM(2010).
50 France,HALDE(2009);France/AppealCourtofParis(2010b).
51 Sweden,SwedishEqualityOmbudsman(2010c).
52 Sweden,SwedishEqualityOmbudsman(2009a).

http://fra.europa.eu/fraWebsite/research/projects/proj_eu_survey_vaw_en.htm
http://fra.europa.eu/fraWebsite/research/projects/proj_eu_survey_vaw_en.htm
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SenateIII(Österreichische Gleichbehandlungskommission, 
Senat III)in2005.57

5.3.1. Employment, goods and services

CaselawhascontinuedtodevelopintheMemberStates,in
particulararoundtheissueofdisplayingreligiousandcul-
turalsymbolsonclothingintheworkplace.Atfirstsight,the
approachamongtheMemberStatesontheissueofclothing
mayseemcontradictory.However,itappearsthatnational
courtsaremorelikelytoacceptrestrictionsasjustifiedifit
canbeshownthattheyareappliedaspartofacompany
policyensuringneutraluniforms.

InAustria,inconnectionwiththecaseofaMuslimsuper-
marketcashierfacedwithdismissal,thefederalOmbudfor
EqualTreatmentruledthatabanonwearingheadscarves
wasdiscriminatory.58InGermany,thelabourcourtinGießen
(Hesse)ruledthattherejectionofajobapplicant,a26-year
oldMuslimwoman,onthegroundsofwearingaheadscarf
constitutedreligiousdiscrimination.59IntheNetherlands,
whereaMuslimwomanwasnotinvitedforajobinterview
becausesheworeaheadscarf,theEqualTreatmentCommis-
sionconsideredtherelevantemploymentagencytohave
violatedthelawasitneglectedtohandlethewoman’s
complaintconscientiously.60

Incontrast,inBelgiumalabourcourtinAntwerpjudged
thatthedischargeofareceptionistongroundsofwearing
theheadscarfdidnotamounttodiscrimination,sincethe
requirementoftheemployerforstafftodress‘neutrally’
wasalegitimateone.61Similarly,intheNetherlands,inthe
caseofatramdriverwhohadbeensuspendedforrefus-
ingtowearhisgoldencrucifixunderhisuniform,whereit
couldnotbeseen,anappealcourtruledthatthecompany
clothingpolicywaslegitimate,andthat,unlikeheadscarves,
whichwerepartofthecompanyuniform,thevisiblegolden
crucifixwasconsideredtointerferewiththeuniformand
professionalappearanceofemployees.62

AdifferenceinapproachamongMemberStatescanbe
notedintwocaseswhereanindividual’sreligiousbeliefs
reducedtherangeofemploymentopportunitiestheywere
willingtoaccept,andthereforeresultedintheirunemploy-
mentbenefitsbeingcut.ThetwocasesconcernedMuslim
menwhorefusedtoshakehandswithwomenandwere
thusunabletotakejobsofferedtothem.IntheNeth-
erlands,thecourtruledthatthemunicipality’sactionin
cuttingtheman’sallowancewaslegitimate.63InSweden,

57 OriginallanguagetextandEnglishsummaryavailablethrough
theFRAInfoPortal,Case5-1,at:http://infoportal.fra.europa.eu/
InfoPortal/caselawFrontEndAccess.do?id=5.

58 Austria,Gleichbehandlungsanwaltschaft(2010a).
59 Germany,LabourCourtGießen(ArbeitsgerichtGießen),Az.5Ca

226/09,22December2009.
60 Netherlands,EqualTreatmentCommission(2010).
61 Belgium,LabourCourtAntwerp(Tribunal du Travail d’Anvers),R.G.

06/397639/A27April2010;seealsoBelgium,CentreforEqual
OpportunitiesandOppositiontoRacism(CEEOR)(2010a).

62 Netherlands,AmsterdamCourt(2009a)and(2010).
63 BK7175,AmsterdamCourt,AWB09/3208WWB,17december2009.

urgedtheCJEUtorulethatArticle5(2)ofthedirectiveis
invalid,insofarasitpermitssexdiscriminationcontraryto
thefundamentalrighttobefreefromsexdiscrimination.
TheCJEUhandeddownitsjudgmentinMarch2011.53

InIreland,theSupremeCourtruledonwhetherrestricting
membershipofclubsconstituteddiscriminatorytreatment
againstwomen.Nationallegislationstatesthataclubshall
notbeconsideredtobediscriminatingduetoexclusionary
membershiprules“ifitsprincipalpurposeistocateronlyfor
theneedsof”aparticulargroupthatisdefinedbyaprotected
ground(suchasreligion,ageorsex).54In2004theDistrict
Court,inproceedingsbroughtbytheEqualityAuthority,ruled
thatPortmarnockGolfClubwasa‘discriminatory’clubnot
exemptunderthelegislationbecauseitsprincipalpurpose
wastheplayingofgolfratherthancateringfortheneedsof
malegolfers.In2005theHighCourtreversedthisjudgment,
findingthattheclubdidinfactfallwithintheexemption
providedbythelegislation.ThiswasupheldbytheSupreme
Court,byamajorityofthreetotwo,inNovember2009.

5.3.  Religion or belief
Principledevelopmentsinthisareacamemainlyinthe
formofcourtdecisions,althoughsomedevelopmentsin
nationallegislationcanbenoted.Caselawrelatedlargelyto
twoaspectsofreligionorbelief–therighttoexpressone’s
beliefs,butalsotherighttochoosenottodoso.55Various
casesconcerningthewearingoftheheadscarfbyMuslim
women,whichrelatetotheprotectedgroundsofreligion,
ethnicityandsex,willbediscussedlaterinthischapterin
thesectionconcerningmultiplediscrimination.

Onamoregeneralnote,itshouldbehighlightedthatthe
protectedgroundofreligionorbeliefhasthepotentialto
overlapwiththeprotectedgroundofracialorethnicorigin
consideredinChapter6onRacismandethnicdiscrimination.
Inthissense,theEuropeanCourtofHumanRights(ECtHR)
stated,forinstancein2005,that“ethnicityhasitsoriginin
theideaofsocietalgroupsmarkedbycommonnationality,
tribalaffiliation,religiousfaith,sharedlanguage,orcultural
andtraditionaloriginsandbackgrounds.56Thisapproach
hasalsobeenappliedatnationallevel.Acaseinwhich
anindividualofSikhreligionwasrefusedentryintoapub-
licbuildingbecausehewouldnotremovehisceremonial
sword,wasdealtwithasoneofdiscriminationonthebasis
ofethnicitybytheAustrianEqualTreatmentCommision,

53 CJEU,CaseC-236/09,Charles Basselier v. Conseil des ministres.
54 EqualStatusAct,Section9.–(1)Forthepurposesofsection 8,a

clubshallnotbeconsideredtobeadiscriminatingclubbyreason
onlythat–(a)ifitsprincipalpurposeistocateronlyfortheneeds
of–(i)personsofaparticulargender,maritalstatus,familystatus,
sexualorientation,religiousbelief,age,disability,nationalityorethnic
ornationalorigin,(ii)personswhoaremembersoftheTraveller
community,or(iii)personswhohavenoreligiousbelief.

55 Forcasesconcerningplacesofworship,seeECRI’s2010reporton
France(2010d),p.30.

56 ECtHR,Timishev v. Russia,Nos.55762/00and55974/00,
13December2005,paragraph55.

http://infoportal.fra.europa.eu/InfoPortal/caselawFrontEndAccess.do?id=5
http://infoportal.fra.europa.eu/InfoPortal/caselawFrontEndAccess.do?id=5
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otherissuesthatarecoveredbytheCRPD,namelyinde-
pendentlivingandinclusiveeducation.

5.4.1. The EU and the CRPD

TheCRPDisthefirstinternationalhumanrightstreatywhich
theEUwasinvolvedinnegotiatingandsigning,alongside
itsMemberStates.Itisthefirstsuchtreatytowhichthe
EUhasbecomeparty,bysigningiton30March2007.70
On26November2009,theCounciloftheEUadopteda
decisionallowingtheEUtoratifytheCRPD,althoughwith
areservationtoexcludetheemploymentofpersonswith
disabilitieswithinthearmedforces,aspermittedinArticle4
Paragraph4oftheEmploymentEqualityDirective.71Follow-
ingthefinalisationofaCodeofConductsettingoutarrange-
mentsfortheimplementationby,andrepresentationof,the
EUinrelationtotheCRPD,72theEUformallydepositedthe
instrumentsofratificationon23December2010.TheCRPD
enteredintoforcefortheEUon22January2011.

In2010,afurtherfourMemberStatesratifiedtheConven-
tion,namelyFrance,Latvia,LithuaniaandSlovakia,bring-
ingthenumberofratificationsto16outof27Member
States.Whenratifying,severalMemberStateshaveentered
reservationsandinterpretivedeclarations.73

InadditiontotheCRPD,thereisalsoanOptionalProtocol,
whichestablishesasystemofindividualcomplaints,allow-
ingindividualsallegingviolationsbyStatesPartiestothis
instrumenttomakeaclaimtotheCommitteeontheRights
ofPersonswithDisabilities.AllfourMemberStatesthat
ratifiedtheConventionin2010alsoratifiedtheOptional
Protocol.Attheendof2010,14MemberStateshadbecome
partytotheProtocol.Formoreonthestatusofratifications,
seeChapter10oninternationalobligations.

5.4.2. Employment

Activitiestopromotetheemploymentofpersonswith
disabilitiescanbenotedinseveralMemberStates.These
includequotasystems,whichcanbeaneffectivetoolto
facilitateaccessofpersonswithdisabilitiestothelabour
market.In Cyprus,anewlawcameintoforcetowardsthe
endof2009introducingquotasfortheemploymentof

70 Butler,I.andDeSchutter,O.(2008),pp.277-320.
On29August2008,theEuropeanCommissionadoptedand
transmittedtotheEuropeanParliamentandtheCounciltwoproposals
concerningtheconclusion,bytheEuropeanCommunity,ofthe
OptionalprotocoloftheCRPD(EuropeanCommission(2008c)).

71 CounciloftheEuropeanUnion(2010c),p.55.
72 Council(2010).
73 Formoreinformation,see:http://treaties.un.org/Pages/Treaties.

aspx?id=4&subid=A&lang=en.

inasimilarcase,thecourtruledthatthemanhadsuffered
discriminationongroundsofreligion.64Inthelattercase
theEqualityOmbudsmanstatedthat“Swedenisamulti-
culturalcountryandwemustensurethatthereareseveral
differentwaystoshoweachotherrespect[other]thanto
shakehands”.65

Inthecontextofgoodsandservices,somesmallerdevel-
opmentscouldbeobserved.Forinstance,intheJakóbski
caseinDecember2010theECtHRheldthatprisonauthori-
tiesinPoland,byrefusingtoprovidetheapplicantwitha
meat-freedietinaccordancewithhisreligiousprecepts,
hadinfringeduponhisrighttoshowhisreligionthrough
observanceoftherulesoftheBuddhistreligion,aspro-
tectedbyArticle9oftheEuropeanConventiononHuman
Rights(ECHR).66InRomania on6May2010,theParliament
adoptedlegislationondischargefromhospitalsormorgues
ofdeceasedMuslims,whichaccommodatedIslamicreli-
giousritualswhenhandlingthedeceasedandallowing
burialinduetime.67

5.4.  Disability
InDecember2010,theEUbecamepartyforthefirsttime
toaUNhumanrightstreatyalongsideitsMemberStates:
theUNConventionontheRightsofPersonswithDisabil-
ities(CRPD).68Insofarasithascompetence,theEUhas
undertakenarangeofobligationstoguaranteetherights
ofpersonswithdisabilitiesparalleltotheMemberStates.
InNovember2010,theEuropean Commission launched its 
European Disability Strategy 2010-2020: A renewed com-
mitment to a barrier-free Europe,69whichisembeddedin
theCRPDphilosophy.

Theoverallobjectiveofthestrategyistoempowerwomen
andmenwithdisabilitiessothattheycanenjoytheirfull
rightsandbenefitfullyfromtheirparticipationinsociety.
Achievingthis,andensuringconsistentandeffectiveimple-
mentationoftheUNConventionacrosstheEUcallsfora
degreeofconsistencyinaction.TheStrategythereforeiden-
tifiesEU-levelactiontosupplementthattakenatnational
level.Italsoidentifiesthesupporttobeprovidedinterms
offunding,research,awareness-raising,statisticsanddata-
collection.ThenewStrategyidentifieseightpriorityareas
forEUaction:accessibility,participation,equality,employ-
ment,educationandtraining,socialprotection,healthand
externalaction.

Againstthisbackgroundthissectionwillconsiderdevelop-
mentsbeyondthesphereofemploymentandaccessto
goodsandservices,andalsocoverdevelopmentsontwo

64 Sweden,SwedishEqualityOmbudsman(2010b).
65 Ibid.
66 ECtHR,Jakóbski v. Poland,No.18429/06,7December2010.
67 Romania,LawNo.75/2010.
68 TheCRPDwasadoptedbyUNGeneralAssemblyresolution61/106of

13December2006,anditcameintoforceon3May2008.
69 EuropeanCommission(2010a).

“I want to conclude the UN Convention under the Belgian 
pre si dency as quickly as possible. If it is concluded without 
waiting for all the Member States [to ratify], then the EU will 
send a strong signal.”

Jean-Marc Delizée, Belgian Secretary of State for Social Affairs, at the European 
Day of People with Disabilities on December 3 2010

http://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en
http://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en


Equalityandnon-discrimination

93

personswithdisabilitiesinthepublicsectorof10%ofthe
numberofthevacanciestobefilledatanygiventime,
providedthatthisdoesnotexceed7%oftheaggregateof
employeesperdepartment.

IntheUK,theDepartmentofWorkandPensionspublished
thefindingsofastudy74exploringhowemployersare
respondingtotheprovisionsoftheDisabilityDiscrimina-
tionAct(DDA)199575and2005.76Amongotherthings,the
findingsinclude:30%ofsurveyedemployerswerecurrently
employingadisabledperson,and42%hademployeda
disabledpersoninthepreceding10years;61%ofemploy-
erssurveyedhadmadeanemployment-relatedadjustment
foradisabledemployeeinthepast,orplannedtodoso.
Thismarkedastatisticallysignificantfallsincethelastsur-
veyin2006,wherethefigurewas70%.Flexibleworking
timesorworkingarrangementswerethemostcommonly
reportedemployment-relatedadjustments(53%and50%
ofrespondents,respectively).Almosthalfofrespondents
hadadaptedtheworkingenvironment,orhadprovided
accessibleparking.Reasonscitedbyemployersformaking
employment-relatedadjustmentswerethatitwasthe‘right
thingtodo’andthatadjustmentsenabledthemtoretain
valuedexistingemployees.Theproportionofemployers
makingthesesortsofadjustmentsinresponsetoarequest
fromanemployeehasincreasedovertime:in200930%
ofemployersmakingemployment-relatedadjustmentshad
donesofollowingsucharequest,comparedto22%in2006.

Promisingpractice

A Global Employment Strategy for 
Persons with Disabilities
TheSpanishStateObservatoryonDisability(Obser-
vatorio Estatal de la Discapacidad)reportedthat
between1Januaryand1June2010,employment
amongthedisabledroseby18.37%.Intotal23,876
personswithdisabilitiesfoundwork,3,706more
thaninthesameperiodofthepreviousyear.Therise
inemploymentnumbersislargelyattributedtothe
2009-2010GlobalEmploymentStrategyfortheDisa-
bled(Estrategia Global de Empleo para Personas con 
Discapacidad 2009-2010),whichwasimplemented
inMarch2009withfundingofEUR3.7billion.This
strategy,whichistheresultofcollaborationbetween
thegovernmentandbusinessleaders,tradeunions,
thirdsectorentitiesandorganisationsofpeoplewith
disabilities,aimstoraiseactivityandemployment
indicesamongpersonswithdisabilitiesandimprove
theirworkingconditions.

Ministry of Health and Social Policy, Media Release, available at: 
www.msps.es/gabinetePrensa/notaPrensa/ 
desarrolloNotaPrensa.jsp?id=1844 

74 UK,DepartmentofWorkandPensions(2009).
75 UK,DisabilityDiscriminationAct(DDA)1995–1995,Chapter50.
76 Ibid., Chapter13.

Atthesametime,obstaclestotheparticipationofpersons
withdisabilitiesinthelabourmarketcanbeobserved,as
evidencedbyseveralcourts.InCyprusinDecember2007,
aformerpublichospitalemployeewithaspeechimpair-
mentlodgedacomplaintwiththeequalitybodyagainst
heremployer.Shehadbeendismissedfromtheposition
ofassistantclerk.TheCypriotOmbudsmanfound77thatthe
complainant’sspeechimpairmentwasconsideredadis-
abilityaccordingtonationallegislationandinlinewith
theCJEUrulinginthecaseofChacón Navas.78Therefore
thecomplainantwaswrongfullydismissedbasedonher
disability,particularlyasthedutytoprovidereasonable
accommodationwasnotmet.

InBelgium,amanwithaphysicalimpairmentwasrefused
ajobduetohisdisability.Asaresultofmediationbythe
CentreforEqualOpportunitiesandOppositiontoRacism
(CEOOR),thepartiesreconciledandthefirmagreedtopay
financialcompensationtothevictim.Thecompensationwill
beusedtofundaneworganisationinsupportofpersons
withdisabilities,ledbythevictim.79

5.4.3. Access to goods and services

Developmentsinlegislationandpolicyinitiativespromot-
ingaccesstogoodsandservices,andaccessibilityforand
participationbypersonswithdisabilitiescanbenotedina
numberofMemberStates.AnewLawoftheAutonomous
CommunityofNavarra,Spain,onuniversalaccessibilityand
universaldesignforallpersonsaimstoguaranteeequal
opportunitiesforpersonswithdisabilities.Thelawseeks
toensureuniversalaccessibilityanduniversaldesignof
products,environments,programmesandservicestobe
usablebyallpeopleinlinewiththeaccessibilityprinciples
outlinedbytheCRPD.80

InNorthernIrelandtheDisabilityDiscrimination(Transport
Vehicles)Regulationscameintoforceon25January2010
coveringtrains,buses,coaches,taxis,vehiclerentaland
breakdownservices.TheRegulationsmakeitunlawfulto
treatapersonwithdisabilitieslessfavourablythansomeone
withoutadisability,forexamplebyofferingthemalower
standardofservice.Transportproviderswillbeundera
legaldutytomakealterationstotheirexistingpracticesto
ensurethattheirservicesareaccessibletodisabledpeople.81

Manyofthediscriminationcasesreportedin2010across
MemberStatesconcerngeneralaccessibilityofgoodsand
services.Accessibilityisoneoftheoverarchingprinciples
guidingtheCRPD.InAustria,afirstinstancecourtfound
thelackofsubtitlesonDVDstobeillegal,althoughthe

77 Cyprus,Ombudsman(2010)FileNumbersΑ/Π2898/2007,
Α.Κ.Ι.10/2010,dated23.02.2010

78 CJEU,CaseC-13/05,Chacón Navas,11July2006,ECR2006p.I-6467.
79 Belgium,CentreforEqualOpportunitiesandOppositiontoRacism

(2010b).
80 Spain,Navarra,Ley5/2010of6April.
81 UnitedKingdom,TheDisabilityDiscrimination(TransportVehicles)

Regulations(NorthernIreland)2009–2009No.428;seealso
NorthernIreland,EqualityCommission(2010).

http://www.msps.es/gabinetePrensa/notaPrensa/desarrolloNotaPrensa.jsp?id=1844
http://www.msps.es/gabinetePrensa/notaPrensa/desarrolloNotaPrensa.jsp?id=1844
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NGOsalsopointedoutthatusingEuropeanStructuralFunds
tofundlarge-scaleinfrastructureprojects–suchasthe
buildingorrenovationofinstitutionalcarehomes–results
inexclusion,ratherthanthepromotionofsocialinclusion
intended.85Somesaythisisamissedopportunity,asthe
moneycouldbedivertedtofundinfrastructureneeded
forindependentliving,insteadofpromotinginstitution-
alisation.86Theobligationtopreventdiscriminationonthe
groundsofdisabilityisincludedinArticle16oftheStructural
Fundsregulation.

InhisHumanRightsCommentofOctober2010,87theCouncil
ofEuropeCommissionerforHumanRights,ThomasHam-
marberg,condemnedtheinhumantreatmentofpersons
ininstitutionsandcalledforde-institutionalisationandthe
implementationoftherighttoindependentliving.This
reflectsthepositionadoptedinFebruary2010intheRec-
ommendationoftheCommitteeofMinistersoftheCouncil
ofEuropeonde-institutionalisationandcommunityliving
ofchildrenwithdisabilities.88Areportonthesituationof
independentlivingofpersonswithdisabilitiesinEuropewas
publishedbytheAcademicNetworkofEuropeanDisability
experts.89ThisissueisdiscussedinmoredetailinChapter4
ontheRightsofthechildandprotectionofchildren.

Research on persons with disabilities 
or mental health problems
Independentlivingisoneofthefourareascovered
bytheFRAsocialstudyonthefundamentalrightsof
personswithintellectualdisabilitiesandpersonswith
mentalhealthproblemslaunchedin2010.Otherareas
offocusincludelegalcapacity,fundamentalrightsin
institutionsandaccesstojustice.Thestudycollects
evidenceofthelivedexperienceofpersonswithdis-
abilities.Itisconductedinanemancipatorywayinclose
collaborationwithpersonswithalivedexperienceof
mentalhealthtreatment(i.e.user/survivorresearch-
ers),personswithintellectualdisabilitiesspeakingout
forthemselves(i.e.self-advocates)anddisabledper-
sons’organisations.

For more information, see:
http://fra.europa.eu/fraWebsite/attachments/Factsheet- 
disability-nov2010.pdf 

FRA ACTIVITY 

5.4.5. Inclusive education

Therighttoinclusiveeducation,asguaranteedbyArticle24
oftheCRPD,isanecessarypreconditionforcreatingemploy-
mentopportunitiesforpersonswithdisabilitiesandmaking
therighttoworkforpersonswithdisabilities,asguaran-
teedbyArticle27oftheCRPD,areality.TheParliamentary
AssemblyoftheCouncilofEuropeadoptedaRecommenda-

85 EuropeanCoalitionforCommunityLiving(2010).
86 Ibid.
87 CouncilofEurope(2010).
88 CouncilofEuropeCommitteeofMinisters(2010a).
89 R.Townsleyet al(2010).

judgmentisnotfinal.AdeafcustomerboughtDVDspro-
ducedbytheAustrianBroadcastingAgency(Österreichische 
Rundfunk)whichhecouldnotfollowbecauseofthelackof
subtitles.Thecompetentcommercialcourtstatedthatthe
absenceofsubtitlesconstituteddiscriminationongrounds
ofdisability,referringtotheDisabilityEqualityAct,aswell
astothefactthatsubtitlingwouldhavebeenaffordable
andthereforewouldnothaveimposedanunreasonable
burdenontheABA.82

InBelgium,atravelagencyinGhentrefusedtoallowa
manwithahearingimpairmenttoregisterforagrouptrip,
claimingthatitwouldnotbeabletoguaranteetheman’s
safetywhenhewouldhavetocommunicatewiththelocal
population.Theonlywaythemancouldjoin,thetravel
agencyargued,wasifhebroughtsomeonetoaccompany
him,athisownexpense.Afterfailedmediationattempts,
theCEOORtookthecasetothecourts.TheCEOORclaimed
thatsimpleadjustments,liketheuseofpaperandtext
messagingtoconveymessages,couldbesufficienttolet
themanparticipateinthegrouptrip.Itarguedthatthe
insistenceofthetravelagencythatthemanhadtoarrange
forsomeonetoaccompanyhimwasnotjustifiable.The
courtfollowedtheCEOOR’sreasoning.Onthebasisofthe
GeneralAnti-DiscriminationAct, thetravelagencywas
orderedtopayfixeddamagesofEUR650,andacoercive
fineofEUR1,000pernewviolationorperdaythatthe
violationathandcontinued.Thetravelagencyalsohadto
advertisethejudgmentintheirofficeinGhent,andhave
itpublishedatitsownexpenseinvariousmedia,inits
newsletterandonitswebsite.83

5.4.4.  Independent living and 
de-insti tu tionalisation

Article19oftheCRPDguaranteestherighttoindependent
living,recognisingthatpersonswithdisabilitiesshouldhave
therighttochoosetheirlivingarrangements.Independ-
entlivingisalsopartoftheCouncilofEuropeDisability
ActionPlan2006-2015,aimedatpromotingtherightsand
fullparticipationofpeoplewithdisabilitiesinsociety.In
December2009,tomarktheEuropeanDaysofPersonswith
Disabilities,theEuropeanCommissionorganiseddiscussions
onthesubjectofcreatingconditionsforindependentliving.
ApolicypaperonTransition from institutional to community-
based care,84preparedin2009withthesupportofEuropean
CommissionerforEmployment,SocialAffairsandInclusion,
VladimírŠpidla,wasendorsedbyhissuccessorLászlóAndor
inMay2010.Thepaperwaspreparedjointlybyrepresenta-
tivesofvariousdisabledpersonsorganisations,incollabora-
tionwithorganisationsrepresentingtheinterestsofchildren
andtheelderly,whoalsooftenresideingrouphomes.

82 Austria,KlagsverbandzurDurchsetzungderRechtevon
Diskriminierungsopfern(2010b).

83 CEOOR(2010c).
84 EuropeanCommission(2009c).

http://fra.europa.eu/fraWebsite/attachments/Factsheet-disability-nov2010.pdf 
http://fra.europa.eu/fraWebsite/attachments/Factsheet-disability-nov2010.pdf 


Equalityandnon-discrimination

95

protectionofLGBTrights.94Inturn,somepoliceinitiativesto
counterabuseandviolencecanbenotedatnationallevel.

In2010,theFRApublishedacomparativelegalanalysis
identifyingsixdevelopmentsacrosstheEUMemberStates:

• alargenumberofdevelopmentsinthefieldofequal
treatmentinfreemovementandfamilyreunificationlaw.
Thedefinitionof‘familymember’inlegislationtranspos-
ingEUlawonfreemovementoronfamilyreunification
hasbeenorisexpectedtobeexpandedinsevenEU
MemberStates–Austria,France,Hungary,Ireland,
Luxembourg,Portugal,andSpain.However,atrendin
theoppositedirectionhasemergedinthreeEUMem-
berStates–Bulgaria,EstoniaandRomania–where
same-sexmarriagesandpartnershipscontractedabroad
areconsideredinvalid,whichmakesitmoredifficultfor
same-sexspousesandpartnerstoreunite;

• asubstantialnumberofinitiativesinasylumlaw:with
theadditionofsixEUMemberStates–Finland,Latvia,
Malta,Poland,PortugalandSpain–thetotalnumber
ofEUMemberStatesthatexplicitlyaffordprotectionto
LGBvictimsofpersecutionamountsto23countries;

• amixtureofdevelopmentsintheareaoffreedomof
assembly.WhileprogresshasbeennotedinBulgaria,
PolandandRomania,therighttoorganiseprideevents
continuestobechallengedinLatviaandLithuania;

• moderateexpansionoflegalprotectionagainstsexual
orientationandgenderidentitydiscrimination.There
hasbeenanextensionofnon-discriminationlegislation
coveringsexualorientationbeyondemploymentinthe
CzechRepublicandtheUK.Inrelationtotherecog-
nitionofgenderidentityasautonomousgroundoras
‘sex’discrimination,changeshavebeenobservedinthe
CzechRepublic,SwedenandtheUK.Theequalitybody
inDenmarkhasextendeditsmandatetocoversexual
orientationdiscrimination;

• minimalincreaseinprotectionagainstabuseandvio-
lence,includinghatespeechandhatecrime.Positive
initiativeshaveemergedinGreece,Lithuania,Slovenia
andtheUK;

94 CouncilofEurope,CommitteeofMinisters(2010b).TheParliamentary
AssemblyalsoadoptedaRecommendation(seeCouncilofEurope
(2010c))andaResolution(seeCouncilofEurope(2010d)).

tionandaResolutiononguaranteeingtherighttoeducation
forchildrenwithillnessesordisabilities.90Developmentsin
thisregardcanbenotedinthreeMemberStates.

TheequalitybodyofBulgaria(PADC)issuedarecommen-
dationtotheMinistryofEducationrequestingthatchildren
withdisabilitiesbegivenachoiceofeducationalopportuni-
tiesonanequalfootingwithotherchildren.91Theguiding
principlesoughttobethoseofadequacy,accessibilityand
availabilityofschooling.Thisissuewasalsotakenupby
theInstituteforHumanRightsinGermany,whichpub-
lishedastatementcallingonthefederalstates(Länder)
tocomplywiththeirobligationundertheCRPDtoprovide
inclusiveeducationforpupilswithdisabilities.Thestate-
mentcriticisesadecisionoftheHigherAdministrativeCourt
ofHessen(Hessischer Verwaltungsgerichtshof)whichheld
thattheCRPDdoesnotestablishrightsforindividualsand
thattheGermanfederalstates(Länder)arenotboundby
thetreaty.92

A2010reportondiscriminationatschoolsinFrancefound
thatinalmost10yearsthenumberofchildrenwithdis-
abilitiesenteringthemainstreameducationsystemhad
doubled,risingfrom90,000to175,000children.However,
a‘fear’amongnon-disabledstudentsof‘different’pupils
wasstillfoundtoexist.93Althoughitisnotpossibletosay
withcertaintywhetherthisincreaseinnumbersisdueto
studentswithdisabilitiespassingfroma‘special’system
ofeducationintothemainstreamsystem–itmaybethat
otherfactors,suchasadecreaseinhomeschooling,areat
play.Thisincreasecouldbeinterpretedtosuggestamore
inclusiveeducationsystem.

5.5.  Sexual orientation and 
gender identity

Severalimportantdevelopmentsinrelationtodiscrimina-
tiononthegroundsofsexualorientationcanbenotedboth
attheleveloftheCouncilofEuropeandamongtheMember
Statesintermsoflegislation,policyandcaselaw.Inpar-
ticular,theserelatetothepositionofsame-sexpartners,
legalrecognitionofgenderreassignmentandPrideevents.

2010sawtheadoptionofaRecommendationoftheCom-
mitteeofMinistersoftheCouncilofEuropeonmeasures
tocombatdiscriminationongroundsofsexualorientation
orgenderidentity,whichprovidesthemostfar-reaching
politicalcommitmentattheintergovernmentallevelforthe

90 CouncilofEurope(2010a)and(2010b).
91 On13May2010,thePADCdecisionwasupheldbytheSupreme

AdministrativeCourt.
92 Germany,DeutschesInstitutfürMenschenrechte(2010);thestate-

mentincludesacommentontheverdictintheHessenlitigation
process(7B2763/09)of12November2009.

93 AnneRebeyrol(ed.)(2010).

“Discrimination on the basis of gender and sexual orientation 
has ceased to constitute a political cleavage, and is enshrined 
in the EU’s founding act and statement of values. It is 
something that distinguishes Europe from many other parts 
of the world. We are inspired by the sense for human dignity 
and the uniqueness of each person. Everyone deserves equal 
chances in life.”

Statement by Herman Van Rompuy, President of the European Council,  
on the International Day Against Homophobia, 17 May 2010
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peoplefromthescopeofapplicationofthelawinquestion.96
TheECtHRconcludedthatadifferenceintreatmentbetween
same-sexanddifferent-sexpartnerswasnotjustified.

ThescopeoftheMemberStates’obligationtoestablisha
legalschemeequivalenttomarriage,ortoopenupmar-
riagetosame-sexcouples,wasconsideredinthecaseof
Schalk and Kopf v. Austria.TheECtHRconcludedthatthere
wasnoviolationoftherighttomarryasenshrinedinArti-
cle12ECHRbecause“thequestionwhetherornottoallow
same-sexmarriageislefttoregulationbythenationallaw
oftheContractingState”.97Withrespecttotheclaimthatthe
lackofanalternativetomarriagewouldviolateArticles8
and14ECHR,theECtHRnotedthe“rapidevolutionofsocial
attitudestowardssame-sexcouples”.TheECtHRconcluded,
however,thattherewasnoviolationofArticles8and14
because“thereisnotyetamajorityofStatesprovidingfor
legalrecognitionofsame-sexcouples.Theareainques-
tionmustthereforestillberegardedasoneofevolving
rightswithnoestablishedconsensus,whereStatesmust
alsoenjoyamarginofappreciationinthetimingofthe
introductionoflegislativechanges”.98

Atnationallevel,notabledecisionsinthisareaweredeliv-
eredbycourtsintwoMemberStates,inGermanyinthe
contextofinheritanceanddonations99andEstoniarelated
tofinancialsupporttosame-sexfamilieswithchildren.100

5.5.2. Transgender rights

SomemovementoccurredinsomeMemberStatestowards
recognisingthatissuesofgenderidentityinvolveastrong
elementofself-determination,andawayfromitsassocia-
tionwithpsychiatricdisorder.ThroughouttheEU,however,
theconditionsthatanindividualmustsatisfyinorderto
obtaingenderreassignmenttreatmentandtoensurelegal
recognitionofgenderreassignmentareoftenvagueand
notsetoutinlegislation.TheprocedureinmostMember
Statesforeseeslengthyprocessesofpsychological,psychi-

96 ECtHR,P.B. & J.S. v. Austria,No.18984/02,22July2010,paragraphs30
and42.

97 ECtHR,Schalk and Kopf v. Austria,No.30141/04,24June2010,
paragraph61.

98 Ibid.,paragraph105.
99 Germany,Bundesverfassungsgericht,BVerfG,1BvR611/07;

1BvR2464/07.
100Estonia,TallinnRingkonnakohus/3-09-1489.

• setbackswithrespecttofreedomofexpression:Lithua-
niaappears isolated in itsprohibitionofdissemina-
tion ofmaterial that could be seen as ‘promoting’
homosexuality.

5.5.1.  International and national  
developments on ‘family life’

Withrespecttocaselawinthefieldofdiscriminationon
groundsofsexualorientation,theECtHRexaminedthree
applicationsreferring,albeitindifferentterms,tothesitu-
ationofsame-sexcouples.InthecaseKozak v. Poland,the
ECtHRemphasisedthatthereisaneedtostrikeabalance
betweentheprotectionofthetraditionalfamilyandthe
Conventionrightsofsexualminorities.Atthesametimeit
underlinedthat“ablanketexclusionofpersonslivingina
homosexualrelationshipfromsuccessiontoatenancycan-
notbeacceptedbytheCourtasnecessaryfortheprotection
ofthefamilyviewedinitstraditionalsense”.95Suchan
exclusionisinbreachofArticle14ECHR,takeninconjunc-
tionwithArticle8ECHRontherighttorespectforprivate
andfamilylife.

Subsequently,in P.B. & J.S. v. Austria,theECtHRappliedthe
sameprincipletoacaseconcerningtheextensionofawork-
er’shealthandaccidentinsurancetohissame-sexpartner.The
ECtHRreiteratedthatacohabitingsame-sexcouplelivingina
stabledefactopartnershipfallswithinthenotionof‘family
life’,andconfirmedthattheburdenfallsontheStatetoprove
thattherewasa‘necessity’toexcludecertaincategoriesof

95 ECtHR,Kozak v. Poland,No.13102/02,2March2010,paragraph99.

“[T]he relationship of the applicants, a cohabiting same-sex 
couple living in a stable de facto partnership, falls within the 
notion of ‘family life’, just as the relationship of a different-sex 
couple in the same situation would […]. Same-sex couples 
are just as capable as different-sex couples of entering into 
stable committed relationships. Consequently, they are in 
a relevantly similar situation to a different-sex couple as 
regards their need for legal recognition and protection of their 
relationship”.

ECtHR,SchalkandKopfv.Austria, paragraphs 94 and 99

Updated report identifies uneven 
progress on LGBT rights
InNovember2010,theAgencypublishedanupdate
ofitscomparativelegalreportondiscriminationon
thebasisofsexualorientationandgender identity
of2008.Thereportidentifieddiscriminatorypractices
thatattractedconsiderablemediainterest,inparticu-
larlegislationinLithuaniawhichbansthe‘promotion’
ofhomosexualityandsame-sexrelationstominorsor
inpublic,andtheuseof‘phallometrictesting’inthe
CzechRepublicasapracticetoassessapplicationsby
gayasylumseekers.

FRA (2010), Homophobia,transphobiaanddiscriminationon
groundsofsexualorientationandgenderidentity,2010update:
Comparativelegalanalysis
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States should ‘necessarily take into account developments in 
society and changes in the perception of social, civil status and 
relational issues, including the fact that there is not just one 
way or one choice in the sphere of leading and living one’s 
family or private life’.

ECtHR, Kozakv.Poland, paragraph 98
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onofficialdocumentswasabolished.106InJanuary2011,the
ConstitutionalCourtruledthattransgenderpeoplewishing
toenterintoaregisteredpartnershipnolongerneedto
undergogenderreassignmentoperationsnordotheyneed
tobepermanentlyinfertile.IntheNetherlands,thereare
proposalstoabolishtherequirementofcompulsorysterilisa-
tionforchangingtherecordedsexonthebirthcertificate.107

TwocourtdecisionsatMemberStatelevelcanalsobenoted.In
Austria,thecourtshavefoundthatsurgerycannotbeimposed
asapreconditionforalterationofanindividual’snameand
sexintherelevantdocuments.108InMalta,ajudgmentofthe
ConstitutionalCourtdeliveredinNovember2010foundthat
theimpossibilityforatransgenderwomantomarryhermale
partnerviolatedArticle12oftheECHRontherighttomarry.109

InDecember2010,thefederalequalitybodyinGermany
publishedastudyonDiscriminationagainstTranspeople
inGermany,especiallyinthejobmarket.110Beyondthe
areaofgenderreassignment,Spainmodifieditslegisla-
tiontoprovidebetterprotectionintheareaofcriminallaw
fromabuseandviolencemotivatedbytransphobia.InJune
2010,amongothergrounds,discriminationonthegrounds
of‘sexualidentity’wasaddedtotheaggravatingcircum-
stanceslaiddowninArticle22(4)ofthecriminalcode.The
articlenowconsidersasaggravatingcircumstances‘commit-
tinganoffenceoutofracist,anti-semiticorotherkindsof
discriminatorymotivesrelatedtothevictim’s[…]gender,
sexualorientationoridentity[…]’.InScotland,theJune2009
Offences(AggravationbyPrejudice)(Scotland)Actentered
intoforceon24March2010,alsoindicatinga(homo-and)
transphobicmotiveasanaggravatingcircumstance.111

106Germany,BGBlI,Nr.43,p.1978(22July2009),Article5.
107Netherlands,ParliamentaryDocumentsLowerHouse(2008-2009)

27017,nr.53(1October2009).
108Austria,Verfassungsgerichtshof/B1973/08;

Austria,Verwaltungsgerichtshof/2008/17/0054;
/2008/06/0032;/2009/17/0263.

109MaltaToday(2010).
110Germany,AntidiskriminierungsstelledesBundes(2010).
111Spain,LeyOrgánica5/2010,de22dejunio,porlaquesemodificala

LeyOrgánica10/1995,de23denoviembre,delCódigoPenal;
Spain,StateOfficialJournalof23/06/2010.

atricandphysicaltests101andcanincludedisproportionate
medicalrequirements,suchasthediagnosisofamental
disorderorcompulsorysterilisation.Thissituationimpacts
theabilitytotravelwithvaliddocumentsortoparticipatein
educationandemployment,wherepersonalidentification
documentsorcertificatesmustbepresented.TheStrategy 
for equality between women and men2010-2015,already
mentionedinsection5.2.1,foreseesstudyingthespecific
issuespertainingtogenderidentityinthecontextofsex
discrimination.

Thescopeforimprovingaccesstotreatmentaswellaslegal
recognitionofthepreferredgenderremainsgenerallylim-
ited.However,legislativeandpolicydevelopmentscanbe
notedamongseveralMemberStates.InFrance,102transsexu-
alityhasbeenremovedfromthelistof‘longtermpsychiatric
conditions’.Nevertheless,theprocessofgenderreassign-
mentremainsattachedtotheassumptionoftranssexuality
asaseverepathology;genderidentityissuesarenowplaced
inthecategoryof‘longtermafflictions’,relatingto‘severe’
or‘invalidatingpathologies’(codeALD31),asproposedby
theFrenchNationalAuthorityforHealth(Haute Autorité de 
santé,HAS).InNovember2010,anewlawwasadoptedin
Portugalonlegalrecognitionofgenderreassignment.Under
thenewrules,therecognitionofthepreferredgendercan
beobtainedthroughasimpleadministrativeprocedureand
withineightdays.Asapreconditionforlegalrecognition,the
applicationoftheinterestedpersonmustbeaccompanied
byacertificatefromamulti-disciplinarymedicalteam.After
thePortuguesePresident’sveto,thelawwasreadoptedon
15March2011andenteredintoforceon20March2011.103

InLatvia,theestablishmentofaspecialisedmedicalinsti-
tutionforapprovingapplicationsforgenderreassignment
ispending.104Latvianlegislationalsoexplicitlypermitsa
changeofnamefollowinggenderreassignment.Ireland
isexpectedtoputlegislationinplaceallowingforlegal
recognitionofgenderreassignment,followingthewith-
drawalofitsappealtotheSupremeCourtinthecaseofa
transgenderwomanwhowasclaimingherrighttolegal
recognitionofgenderreassignment.105InGermany,follow-
ingajudgmentbytheConstitutionalCourt,therequirement
todivorceasapreconditiontoalterationoftherecordedsex

101Hammarberg,T.(2009),p.16.
102France,GovernmentorderNo.2010-215.
103Portugal(2011)Lein.º7/2011de15deMarçoCriaoprocedimento

demudançadesexoedenomepróprionoregistocivileprocedeà
décimasétimaalteraçãoaoCódigodoRegistoCivil,15March2011.

104Latvia(2009),Section28paragraph1.Attheendof2010thelawhas
notyetbeenapprovedbythecabinetofMinisters.

105Ireland,HighCourt/2007/IEHC470(19October2007).

“Neither cultural, traditional nor religious values, nor the rules 
of a ‘dominant culture’ can be invoked to justify hate speech 
or any other form of discrimination, including on grounds of 
sexual orientation or gender identity.” 

Recommendation CM/Rec(2010) 5 of the Committee of Ministers to member 
states on measures to combat discrimination on grounds of sexual orientation 
or gender identity (Adopted by the Committee of Ministers on 31 March 2010) 

Upcoming large-scale survey 
on discrimination and 
victimisation of LGBT people
In2010,theAgencyheldconsultationmeetingswith
expertsandstakeholdersintheLGBTfieldinpreparation
forasurveyontheexperiencesofdiscriminationand
victimisationofLGBTpeople.Thesurveywillbecarried
outin2011and2012acrosstheEU.Thedatacollectedwill
providepolicymakerswiththeevidenceneededtoelabo-
ratefuturemeasures,especiallyinlightoftheCouncilof
EuropeRecommendationof31March2010topromote
equalityandcombatdiscriminationandhatecrime.

FRA ACTIVITY 
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isreflectedinlegislativedevelopmentsamongtheMember
Statesthatextendprotectionagainstdiscriminationbeyond
thesphereofemployment.InSweden,thegovernment
proposedextendingtheprohibitionofdiscriminationon
thebasisofage,goingbeyondemploymentandeducation,
tonewareassuchasaccesstogoodsandservices,hous-
ing,publicevents,healthandmedicalcare,socialservices,
socialinsuranceandunemploymentinsurance.115InAustria,
whereprotectionagainstagediscriminationisstilllimited
tothelabourmarket,amendmentstotheequaltreatment
legislationenteredintoforceinMarch2011,introducinga
provisionprohibitingdiscriminationagainsttherelatives
ofagedpersons.116

Principaldevelopments in thisarea relate todecisions
handeddownby the CJEU andnational courts. In the
Petersencase117aGermancourt requestedtheCJEUto
examineGermanlegislationwhichprovidesthatauthori-
sationtopracticeasadentistunderthe‘panel’system–
wheredentistsprovidingcareunderinsuranceagreements
areregistered–willexpirewhenthedentistreaches68
yearsofage.InJanuary2010,theCJEUfoundthatthisage
limitcouldnotbejustifiedbytheneedtoprotectpublic
healthsincedentistsareallowedtotreatpatientsbeyond
theageof68outsidethe‘panel’system.However,theCJEU
didacceptthatthemeasurecouldbejustifiedasameans
ofopeningaccesstoemploymentforyoungerdentists.The
CJEUconcludedthatArticle6(1)oftheEmploymentEquality
Directivedoesnotprecludeameasureaimedat“shar[ing]
outemploymentopportunitiesamongthegenerationsin
theprofessionofpaneldentist,if,takingintoaccountthe
situationinthelabourmarketconcerned,themeasureis
appropriateandnecessaryforachievingthataim”.

InthecaseofKücükdeveci118aGermancourtrequested
clarificationofwhethernationallegislation,underwhich
periodsofemploymentcompletedbytheemployeebefore
reachingtheageof25arenottakenintoaccountincal-
culatingthenoticeperiodfordismissal,constitutedage
discrimination.TheCJEUnotedthatsucharulecoulddis-
advantageyoungerworkerscomparedtoolderworkers,
sinceyoungerworkerswithgreaterexperienceorseniority
couldbetreatedlessfavourablythanolderworkerswho
hadworkedforashorterperiod.TheCJEUconcludedthat
theexclusionofexperienceaccruedundertheageof25
forcalculatingtheperiodfordismissalamountedtoage
discrimination.

IntwoMemberStatesnationalbodiesfoundlegislationto
beincompatiblewiththeEmploymentEqualityDirective.
Firstly,inCyprus,theequalitybodyfoundthattheEmploy-

115Sweden(2010).
116Austria,Gleichbehandlungsgesetz,Section19para4,Section21

para4,Section44para4,Section47para4.
117CJEUCaseC-341/08.Dr Domnica Petersen v. Berufungsausschuss für 

Zahnärtze für den Bezirk Westfalen-Lippe12January2010.
118CJEU,CaseC-555/07Seda Kücükdeveci v. Swedex GmbH & Co. KG,

19January2010,notyetreported.

Promisingpractice

Homophobic crimes: major emphasis 
on swift reaction
InSpain,theNationalPoliceCorpsinthecentraldistrict
ofMadridhasreachedanagreementwiththeMadrid
LGBTassociation(COGAM)toguaranteethatan‘imme-
diateresponse’willbegiventohomophobicaggres-
sions.Attheleveloftheautonomouscommunities,it
isworthmentioningthatinCataloniaa‘Protocolfor
policeactionagainsthomophobia’wasadopted,which
enablestheCatalanpolicetoreportimmediatelytothe
prosecutionofficeanyoffencesthatappearmotivated
bythevictims’sexualorientation,inordertorecord
statisticalinformationonthisissue.ThePublicProsecu-
tor’sOfficeintheprovinceofBarcelonahascreateda
SpecialServiceonHateandDiscriminationOffences.
Thisexampleofgoodpracticehasbeenfollowedby
thecreationofasimilarserviceinMadrid.

5.6.  Age
Generalinitiativesrelatingtoagediscriminationwhichpro-
motetheparticipationofbotholderandyoungerpeople
canbeobservedattheEUlevel.Betterlegislativeprotection
hasbeenintroducedinsomeMemberStatesextending
protectionagainstagediscriminationtoareasbeyondthe
sphereofemployment.Specificdevelopmentsinrelation
toemploymentandretirementareconsideredseparately.

In2010,theEuropeanCommissionproposedtodesignate
2012astheEuropeanYearforActiveAgeing.Inreactionto
theprocessofsignificantpopulationageingintheEU,the
initiativeaimstohelpcreatebetteremploymentopportuni-
tiesandworkingconditionsforolderpeople,andtopromote
theiractivesocialparticipationandgoodhealth.112

TheEuropeanCommission’s2020Strategyalsoaddresses
age-related concerns and calls on Member States to
reformage-relatedpublicexpenditureandraise“effective
retirementages,inordertoensurethefinancialviability,
accessibilityandsocialadequacyofage-relatedpublic
expenditure”.113

TheEU2020Strategyalsoincludesmeasuresforyoung
people.Oneofthesevenflagshipinitiativesis‘Youthon
themove’,whichaimstoenhancetheperformanceofedu-
cationsystemsandfacilitateentryintothelabourmarket
foryoungpeople.Thiswillservetosustaintheprogress
achievedwiththeadoptioninApril2009ofthe‘EUStrategy
forYouth’fortheperiod2010-2018.114

Increasedawarenessofageasgroundsfordiscrimination,
asdiscussedinrelationtorightsawarenessinsection5.1.2,

112EuropeanCommission(2010c).
113EuropeanCommission(2010d).
114EuropeanCommission(2009d).ForfurtherinformationontheRights

ofthechildseechapter4.
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mayoftenpossesscharacteristicsrelevanttomorethanone
protectedgrounds,suchasdisabilityandage,orsexand
ethnicorigin,thatmighteitherincreasetheirchancesof
beingsubjecttodiscrimination,orconvergetoplacethem
inaparticularsituationthatmakeshim/hervulnerableto
discrimination.

Inthissense,multiplediscriminationmaybecharacterised
as‘additive’,whereanindividualmaybesubjecttodis-
criminationonmorethanonegroundsandtheroleofthe
differentgroundscanstillbedistinguished.Forinstance,an
olderpersonwithadisabilitymayexperiencediscrimination
onthebasisofhis/herageinonesituationandbecause
ofherdisabilityinanother.Multiplediscriminationmay
alsobecharacterisedas‘intersectional’wheretwoormore
protectedgroundsconvergetocreateasituationwherethat
individualsuffersdiscriminationonseveralgroundsthat
cannotbeseparated.128Forinstance,aMuslimwomanmay
experiencediscriminationinaparticularsituationthatwould
notaffectanon-MuslimwomanoraMuslimman.129Such
asituationmightarisewhereaMuslimwomanrequiresa
medicalexaminationbutculturalorreligiousconsiderations
requirethistobeperformedbyafemaledoctor.

Twodifficultiesmayarisewheremultiplediscriminationis
nottakenintoaccountinlegislation,orthepracticeofcourts
orequalitybodies.Firstly,inordertosucceed,claimsmay
bebroughtononlyoneoftherelevantgrounds.Thismay
limitthepotentialofcasestobringaboutbroaderchanges
topolicyorlegislation,aswellasaffectingthelevelof
compensationpayabletothevictim.Secondly,inthecase
ofintersectionaldiscrimination,itmaybecomedifficultto
proveone’scasebecausediscriminationcannotbeshown
wherethegroundsaretakenseparately.

InJune2010,theresultsoftheEuropeanprojectGende-
Racewerepresented.Theresearchexploredtheexperiences
ofpeoplewhohavelodgedcomplaintsonthegroundsof
genderandracediscriminationinsixEUMemberStates.

128EuropeanCommission(2007).
129Forcasesrelatedtothewearingoftheheadscarf,seeECRI’s2010

reportonFrance(2010d),p.30.

mentLaw119entitlingemployerstodismissemployeesover
65yearsofagewithoutcompensationamountedtoage
discrimination.Thelaw,whichisstillinforce,wasthereby
foundinviolationoftheEqualTreatmentinEmploymentand
OccupationLawN.58(I)/2004,transposingthedirective.120

Since2008themaximumageforcompulsoryretirement
inFranceis70years,butseveralspecialsystemsstillexist
providingcompulsoryretirementatanearlierageforspe-
cificemploymentsectors,suchascivilaviation.121However,
on9November2010anewretirementlawcameintoforce.
Thislawprescribesthatby2018theretirementagewill
startat62andnot60aswaspreviouslythecase.Intwo
rulingsdeliveredin2010,122theCourtofCassation(Cour de 
Cassation)decidedthatdifferingtreatmentwithregardto
retirementageisnotjustifiedandthatexemptionsmust
correspondtoapredeterminedprofessionalrequirement,
pursuea legitimateobjectiveandbeproportionate to
achievingthisobjective.123

Othercasescanbenotedintheareaofaccesstogoods
andservices.InBelgium,theBelgianbranchofINGbank
announcedthatitwouldlimittheamountoffundsthat
peopleabove60yearsofagecouldwithdrawatcash
machinestoprotectthemagainstfraudortheft.Follow-
ingaccusationsofdiscriminationbasedonage,thebank
quicklyabandonedtheideaandenteredintodialoguewith
theCEOOR.124TheBelgianrailwaycompanyNMBS/SNCB’s
practiceofimposingadditionalchargesoninternationalrail
ticketsthatarenotpurchasedonlineraisedsimilarconcerns.
TheCEOORfoundthatthispracticewasdiscriminatorysince
thoseunabletotakeadvantageofthisreducedpricewould
mainlybepeoplewithlimitedaccesstotheInternet,which
woulddisproportionatelyincludeolderpeople.125Another
questionaroseinCypruswheretheequalitybodyreceived
complaintsarguingthatagelimitsongovernmentsubsidies
forartificialinseminationmightconstitutediscrimination.126

5.7.  Multiple discrimination
Thefollowingsectioncoversdevelopmentsinrelationto
‘multiplediscrimination’.Inordertogainacomprehensive
overviewitshouldbereadinconjunctionwithChapter6
onRacismandethnicdiscrimination.Theterm‘multiple
discrimination’referstodiscriminationonmorethanone
grounds.127Theconceptrecognisesthefactthatanindividual
canbediscriminatedagainstonmorethanonegrounds
inanygivensituationortime.Forinstance,anindividual

119Cyprus,TheCombatingofRacialandSomeOtherFormsof
Discrimination(Commissioner)
LawN.42(1)/2004,articles39(1)and39(3)respectively.

120Article4oftheTerminationofEmploymentLaw.
121France,Laloin°2008-1330.
122France,CourtofCassation/Socialchamber/05-11-2010/n°08-43.68;

and05-11-2010/n°08-45.307.
123Hautefort,M.,pp.9-10.
124Belgium,CEOOR(2010d);Belgium/CEOOR(2010e).
125Belgium,CEOOR(2010f).
126A.K.R.126/2009,dated27April2010.
127ComparetoFRA(2011).

Ethnic minorities more likely to 
experience multiple discrimination 
In2010,theFRApreparedaData in Focus Reportbased
ontheresultsoftheEU-MIDISsurvey,lookingatmulti-
plediscriminationasexperiencedbymembersofethnic
minorityandimmigrantgroups.Thereportfoundthaton
average,thosebelongingtoethnicminoritiesarealmost
fivetimesmorelikelytoexperiencemultiplediscrimi-
nationthanmembersofthemajoritypopulation(14%
against3%).

FRA (2011), DatainFocusreport:MultipleDiscrimination,
Luxembourg,PublicationsOffice.
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Forexample,inSweden,aMuslimwomanwasrefused
entrytoanaerobicsclassbecausesheworeaheadscarf.
TheDistrictCourtruledthatthiswasacaseofdiscrimina-
tiononthegroundsofreligiousbelief.Thesportsclubwas
obligedtopaySEK5,000(EUR500)incompensationtothe
woman.TheDistrictCourtarguedthatpeoplewho,dueto
theirreligiousbeliefs,areprohibitedfromremovingtheir
headscarves,weredisadvantagedbythesportsclub’srules
andthatthiswasacaseofindirectdiscrimination.Follow-
ingdiscussionswiththeEqualityOmbudsman,thesports
clubchangeditsrulesandheadscarvesarenowpermitted
duringexerciseattheclub’sfacilities.133

Theintersectionbetweenthegroundsofsexandreligion
wasalsoapparentinthecontextofacampaigninBulgaria
in2010torenewpersonaldocuments.Muslimwomen
wereforcedtopartlyremovetheirhijabswhenpicturesof
theirfacesweretaken.InJune,severalmuftiswroteletters
ofprotesttotheauthoritiesstatingthatthisviolatesthe
Muslimcanon.134However,thegovernmentunderlinesthat
duringthementionedcampaignithasstrictlyrespected
therelevantnationallaw.Thelatterallowsthetakingofa
pictureofapersonwithahatorahijab,solongasthetwo
earsofthephotographedpersonmaybeseentogetherwith
1cmoftheirhair.135

5.7.2.  Equality bodies and multiple 
discrimination

ThereisatrendamongtheMemberStatestowardsthe
creationofsingleequalitybodiesabletodealwithseveral
protectedgrounds,orthemergingofexistingequalitybod-
ies.Forinstance,since2009theUKandSwedenhavehad
onesingleequalitybody.Atthesametime,todatemost
equalitybodiesaddressdiscriminationonsinglegrounds
only.Thoseequalitybodiesthatdocollectdataonclaims
involvingmultiplegroundsreportanincreasingnumber
ofsuchcases.Thiscouldbetakentoshowanincreasein
levelsofawarenessofthisissueamonglegaladvisorsand
victimsofdiscrimination.

InBulgaria,wherethenationallegalframeworkincludes
referencetomultiplediscrimination,amongtheproceed-
ingsinstitutedbytheCommissionforProtectionagainst
Discrimination(CPD),complaintsonmultiplegroundshave
steadilyincreasedfrom43in2006to95in2009.According
totheCPD,thisshowsthatcomplaintsarebecomingmore
complexandthatthereisincreasedpublicawarenessand
knowledgeofthelegalframework.136Still,itislikelythat
themajoritycasesofmultiplediscriminationremainunre-
portedorarenotaddressedassuch.InAustria,accordingto
datafor2009releasedbytheOmbudforEqualTreatment,
whoisresponsibleforequaltreatmentbetweenmenand

133Sweden,SwedishEqualityOmbudsman(2010a).
134Bulgaria,BulgariaHelsinkiCommittee(2010).
135AddendumNo.5toArticle9paragraph1oftheOrdinanceforIssuing

BulgarianPersonalDocuments.
136Bulgaria,Комисия за защита от дискриминация(2010);fortheexact

figures,seeTable1ofAnnex1.

Theresultsshowthatmostcasesofmultiplediscrimina-
tionoccur intheemploymentsector.Bothwomenand
menfaceintersectionaldiscrimination,andbothexhibit
difficultiesinidentifyingtheirexperiencesofdiscrimina-
tionasoccurringonmultiplegrounds.Forinstance,ethnic
minoritywomentendtoidentifythediscriminationthey
experiencedasduetoracediscriminationmoreoftenthan
genderdiscrimination.130

5.7.1.  Legislation, case law and equality 
body practice

EUlawdoesnotyetusetheterm‘multiplediscrimination’
inlegallybindingprovisionsandfewMemberStatesrefer
to‘multiplediscrimination’intheirlegislation.131Legislative
developmentsoccurredintheUK,whereinApril2010the
UKEqualityActintroducedaprovisionreferringto‘dual’
discriminationwhichwillenablepeopletobringclaims
complainingofdirectdiscriminationbasedonacombination
oftwoprotectedcharacteristics.132Attheendof2010,it
wasnotknownwhenthemultiplediscriminationprovision
wouldcomeintoeffect.

Judicialdecisionsconcerningclaimsthatcouldpotentially
havebeendealtwithascasesofmultiplediscrimination
occurredinvariousMemberStates.Inthiscontextreference
shouldbemadetodiscussionofcasesunderthesection
onreligion(above),whichmayrelatetotheintersection
ofgroundsofsex,religionand/orethnicorigin.Inpractice
thesecasesweredealtwithgenerallyonthegroundsof
religiousdiscriminationonly.Thesituationofdiscrimination
againstMuslimwomenwearingtheheadscarfprovidesan
obviousexampleofthepotentialforcasestobedealtwith
undermultiplediscrimination.However,intheabsenceof
multiplediscriminationprovisionsinnationallegislation,
suchcasestendtobedealtwithononegroundsonly,that
ofreligion.

130Carles,IandJubany-Baucells,O.(2010).
131EuropeanCommission(2009e).
132UnitedKingdom,EqualityAct2010.

Inequalities and multiple discrimination 
in access to healthcare
Atthebeginningof2010,theFRAheldafirstexpert
meetingon‘Inequalitiesandmultiplediscriminationin
accesstohealthcare’.Theresearch,whichisfieldwork-
based,explorestheparticularvulnerabilitiesresulting
fromtheintersectionofethnicorigin,ageandgender
inaccesstohealthcareandqualityofcare.Basedonthe
findingsoftheresearch,theFRAwillformulateadviceto
theEUinstitutionsandtoEUMemberStatesabouthow
totacklemultiplediscriminationinaccesstohealthcare
intheEU.
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womeninemployment,nineoutof56complaintscon-
cernedmultiplediscrimination.InGermany,accordingto
datacollectedbetweenAugust2006andJuly2010bythe
FederalEqualityBody,308complaintsconcernedmultiple
discrimination,representing7.7%ofthetotalnumberof
complaints.

Reportedcasesofmultiplediscriminationappeartoconcern
twoorthreeintersectinggrounds,oneofwhichisusu-
allygender.InDenmark inMarch2010,BerlingskeMedia
advertisedforastaffmemberwithresponsibilityfororgan-
isingconferences.TheDocumentaryandAdvisoryCentre
onRacialDiscrimination,Denmark(DACoRD)complained
totheBoardofEqualTreatmentthattheadvertisement
constituteddiscriminationonmultiplegrounds–age,eth-
nicityanddisability–astheemployeeshouldbe‘healthy’,
betweentheageof25and45andbe‘fluentinDanish’.137
On1December2010,thecasewasrejectedbytheBoard
ofEqualTreatmentduetothelackofaspecificcomplainant.

InSweden,awomancomplainedofdiscriminationwhen
shewasinsultedduringajobinterviewforapostinamotel
becauseofhermarriagetoaMuslimandwaslaterrefused
theposition.Theinterviewerposedquestionsabouther
husband’scultureandattitudestowardswomeningen-
eral,sayingthatshehadhadbadexperiencesof“Swedish
girlswhoaretogetherwiththeimmigrants”andthatthe
man’sfamilywouldnotbeallowedtositintherestaurant
whileshewasworking.TheEqualityOmbudsmantookthe
casetotheLabourCourtallegingdiscriminationandharass-
mentbasedongender,ethnicityandreligion,andclaimed
200,000SEK(EUR20,000)incompensation.138

AnothercaseinSwedenconcerneda48-year-oldfemale
mathematicsteacherofPolishoriginwhoappliedforajob
atasecondaryschoolinHallsberg.Althoughshewasquali-
fiedandhadmanyyearsofprofessionalexperience,she
wasnotcalledforaninterview.TheEqualityOmbudsman
reachedasettlementwiththeemployerwhowasrequired
topaySEK40,000(EUR4,000).TheEqualityOmbudsman
consideredthatshehadbeentreatedlessfavourablydue
tohergender,ageandethnicity.139IntheUK,ablack-
Africanwomanworkingforaglobalconstructioncompany
receivedasettlementinacaseallegingunfairdismissal
duetoraceandsexdiscrimination,afterbeingselected
asoneoffivestaffbeingconsideredforredundancy,four
ofwhomwerewomenandallfiveofwhomwerefrom
ethnicminorities.140

137Denmark,DocumentaryandAdvisoryCentreonRacialDiscrimination
(DACoRD)Caseno:2426,2010.

138Case:ANM2009/1300,seeSweden,SwedishEqualityOmbudsman
(2010d).

139Sweden,SwedishEqualityOmbudsman(2009b).
140Hinton,J.(2010).

Outlook
ThecomingyearprovidestheMemberStateswithafresh
opportunitytostrengthenprotectionagainstdiscrimination
onthegroundsofreligionorbelief,sexualorientation,disa-
bilityandagebeyondthesphereofemployment.Thiscould
bedonethroughvariousinstrumentsandinitiativesinclud-
ing,atEUlevel,theadoptionofthe‘horizontal’directive.

Whileatnationalleveltherelativelylownumbersofcom-
plaintsreceivedbymanyequalitybodiesisacausefor
concern,thefactthattherehavebeenincreasesinmany
MemberStatesisencouraging.However,inordertomaxim-
isetheireffectiveness,equalitybodieswillrequiresufficient
resourcesovertheyearahead.

TheEUfive-yearstrategyonpromotingequalitybetween
menandwomenwillprovideanopportunitytoovercome
thechallengesfacingwomenintheworkplaceandinaccess
togoodsandservices.Thestrategyalsoreferstoissuesof
genderidentity.

RatificationoftheCRPDbytheEUoffersaremarkableoppor-
tunitytodevelopthepromotionofequalityforpersonswith
disabilitiesacrosstherangeofEUcompetences.Bytheend
of2011,theCommissionwillsuggestsolutionstosetup
amonitoringframeworkbringingtheEUinlinewithArti-
cle33(2)CRPD.

TheadoptionoftheCouncilofEurope’sRecommendation
onmeasurestocombatdiscriminationonthegroundsof
sexualorientationorgender identityprovidesMember
Stateswithaclearsetofstandardsandguidance.Putting
thisintopracticeinthecomingyearsislikelytoprovea
significantchallenge.ThefindingsoftheFRA’sfuturesurvey
ondiscriminationandvictimisationofLGBTpersonsmay
helptoshedlightonprogressaswellasprovideimpetus
forimprovements.

Itislikelythatthecurrenteconomicclimatewillpresent
majorchallengesforEUMemberStatesinthefieldofage
discriminationintermsofmeetingtheobjectivesofthe
EuropeanUnion2020Strategy,whichincludesproviding
betteremploymentopportunitiesandworkingconditions
forolderpeople.

Multiplediscriminationremainsarealitythatislargelynot
mirroredbythelegalframeworkoftheEUortheMem-
berStates,ortheapproachofcourtsandequalitybodies.
Increasingunderstandingandawarenessofmultipledis-
criminationandaccommodatingitinthelegalprocessisa
necessary,ifdifficult,taskforthecomingyears.
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2 March – European Commission against Racism and Intoler-
ance (ECRI, established in 1993 by the  

CoE  Member States) delivers its fourth report on Austria, 
Estonia and the United Kingdom

25 March – United Nations (UN) Committee on the 
Elimination of Racial Discrimination (CERD), established 
under the International Convention on the Elimination 
of All Forms of Racial Discrimination, issues Concluding 

Observations on the Netherlands and Slovakia

28 April – ECRI delivers its fourth report on Poland

15 June – ECRI delivers its fourth report on France

13 September – CERD issues Concluding Observations  
on Romania

20 September – CERD issues Concluding Observations  
on Denmark and Slovenia

23 September – CERD issues Concluding Observations  
on Estonia and France
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28 November – Deadline for transposing the EU Council 
Framework Decision in all EU Member States
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ThischaptercoversdevelopmentsinEUandMemberState
policiesandpracticesintheareaofdiscriminationonthe
groundsofraceandethnicity,includingraciallymotivated
crime.Thechapterwilladdressdevelopmentsintheareasof
employment,healthcare,housingandeducation.Itwillthen
examinetheissueofdatacollection,beforefocusingonthe
specificissueofdatasurroundingraciallymotivatedcrime.
Foracomprehensiveoverviewoftheissueofdiscrimination
andequalityingeneral,thischaptershouldbereadalong-
sideChapter5onequalityandnon-discrimination,which
focusesontheothergroundsprotectedbyEUlawsuchas
sex,religionorbelief,disabilityorsexualorientation.In
particular,referenceshouldalsobemadetoChapter5on
equalityandnon-discriminationforinformationrelatingto
cross-cuttingissuesintheareaofdiscriminationandequal-
ityingeneral,namely:rightsawareness;equalitybodies,
includingstatisticswithregardtoracialorethnicdiscrimina-
tioncomplaints;andmultiplediscrimination.

6.1. Data collection 
Asnotedinsuccessivepublications,includingformerannual
reportsoftheFRA,thecollectionofreliableandcomparable
dataisvitalinordertoformulatepoliciestargetedatcom-
batinginequality,aswellasformeasuringthesuccessof
newmeasures.Atthesametime,thecollectionofracially
orethnicallydisaggregateddataisparticularlyproblem-
aticinsomeMemberStates.Theneedfordatarelatesnot
onlytomeasuringlevelsofcomplaintsofdiscriminationof
discrimination,asdiscussedinChapter5onequalityand

Racism and ethnic 
discrimination

The prohibition of discrimination on the basis of race and ethnicity is well established in international and European 
law. At the same time, court cases and studies published in the European Union (EU) show that racism remains a 
significant problem in the areas of employment, healthcare, housing and education. Racially motivated crimes 
are committed every day on European soil. In order to fully understand the phenomenon of racism and ethnic 
discrimination, comprehensive and comparable data collection mechanisms would be helpful. However, overall 
progress in introducing such mechanisms remained slow, whereas at the same time efforts to promote equality 
with respect to racism and ethnic discrimination took place.

6

Keydevelopmentsintheareaofracismandethnicdiscrimination:

• discriminationintheareaofemploymentremainedprevalent,
withcasesrelatingtodiscriminationinjobadvertisements,
recruitmentprocesses,workingconditionsanddismissals;

• accesstohealthcareremaineddependentoneffortstoovercome
languagebarriersandaccommodateculturaldiversity.Inthecaseof
irregularmigrants,accesshingeduponwhetherhealthcarepersonnel
wererequiredtoreportundocumentedpersonstotheauthorities;

• althoughformallegalandadministrativebarrierstoaccessing
socialhousingwerepresentinonlyafewMemberStates,available
evidencesuggestedthatminoritiescontinuetoliveinlower-quality
housingresultingfrombothdirectandindirectdiscrimination;

• segregationineducationappearedtoremainaproblem
affectingmainlyRomachildreninsomeMemberStates.
Barrierstoaccesstoeducationremainedforchildrenof
undocumentedmigrantsinsomeMemberStateswhere
schoolauthoritiesareobligedtocollectinformationand
reportonthelegalstatusofstudentsandtheirparents;

• anumberofMemberStateswerebeginningtomove
towardsthecollectionofdatabrokendownbyraceor
ethnicity,whichisanimportantdevelopmentinaneffortto
recordandidentifypotentiallydiscriminatorypractices;

• mostMemberStatesthatcollectdataonraciallymotivated
crimeshowedanincreaseinrecordednumbers.
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“Of the 23,500 respondents interviewed in the FRA EU-MIDIS 
survey, who had an ethnic minority/immigrant background – 
when asked about their willingness to provide data on their 
ethnicity and religion as part of a census on an anonymous 
basis if this could help combat discrimination – about three out 
of four respondents in Ireland (74%) and Sweden (72%) had 
no objection to providing information on their ethnicity for a 
census, and about three out of five in France (61%), Portugal 
(62%) and the Netherlands (62%) said the same.”

EU-MIDISMainResultsReport pp. 85-86

tion(Conseil national de l’information statistique,CNIS)andthe
NationalCommissionforDataProtection(Commission nationale 
de l’informatique et des libertés,CNIL)).3

InHungary,theParliamentaryCommissionerfortheRights
ofNationalandEthnicMinorities(MinorityOmbudsman)
(Nemzeti és Etnikai Jogok Országgyűlési Biztosa)andthe
HungarianParliamentaryCommissionerforDataProtection
andFreedomofInformation(Adatvédelmi Biztos)published
ajointreportandasetofrecommendationsconcerningdata
collection.Thereportdiscussesperceptionsofethnicityin
discriminationandequalitypolicies,optionsforestablish-
ingobjectivecriteriaformembershipinminoritygroups
forthepurposesofpoliticalrepresentationandminority
rights,monitoringofracialprofilingandraciallymotivated
hatecrimes,andguidelinesforthemedia.4

InSeptember2010,theLithuanianParliamentissueda
decision5recommendingthatthegovernmentapprovethe
ActionPlanonNationalStatisticsofEquality.6InPoland,
callsforasystemforgatheringandanalysingsocialand
demographicdatatomonitorracism,racialdiscrimination
andxenophobiahasreturnedtothepoliticalagenda.7

6.2. Employment
Asinpreviousyears,complaintsofethnicdiscrimination
werecommonintheareaofemployment.ForBelgium,
France,GermanyandtheNetherlandsitwasexplicitly
notedastheareawherediscriminationisreportedmost
often.8Incontrast,inseveralotherMemberStatesthere
remainsanalmosttotalabsenceofcomplaints,whichtypi-

3 Comedd(2010).
4 Hungary,ParliamentaryCommissioner’sOffice(Országgyűlési Biztosok 

Hivatala)(2009),
5 Lithuania,DecisionNo.XI-1028oftheLithuanianParliament,

21September2010.
6 Lithuania,TheOfficeofEqualOpportunitiesOmbudsperson(Lygiu 

Galimybiu Kontrolieriaus Tarnyba)(2009).
7 Klaus,W.andFrelak,J.(eds.)(2010).Forthepreviousinitative,see

Poland,PełnomocnikRząduds.RównegoTraktowania(2010).
8 ThisfactwasreportedbytheAntwerpreportingofficefor

discriminationinBelgium,theHALDEinFrance,anti-discrimination
agenciesintheNetherlandsandvariouscivilsocietyorganisationsor
anti-discriminationofficesinCologne,Munich,BerlinandHamburg,as
notedinRAXENreportstotheFRA.

non-discrimination,orcrimesthatareraciallymotivated,
aspersection6.6,butmoregenerallytoareassuchas
employment,housing,educationandhealthcare.

Variousdevelopmentsintheareaofdatacollectioncan
bereported.Forinstance,inFinland,aspecificmonitor-
inggroupwasformedin2008tosupportnationaldata
collectionondiscrimination.In2010,theGroupadopted
afour-yearactionplanfor2010–2013.In2010,theGroup
focusedondevelopingdatacollectionwithregardtowork-
inglife,especiallyinrelationtoOccupationalSafetyand
HealthInspectorates.

Francedoesnotcollectdataonethnicity.Thecensusdoes
notincludeanyethnicdata,inspiteofreiteratedrecom-
mendationsbytheUnitedNationsCommitteeontheElim-
inationofRacialDiscrimination(CERD).InitsConcluding
ObservationsonFrance,issuedaspartofastatereporting
procedureinAugust2010,itrequestedtheinclusionof
aquestionrelatedtoethnicityinthecensus,on“purely
voluntaryandanonymous”basisandaccordingtoself-
identification.1InJune2010,theCouncilofEuropeEuropean
CommissionagainstRacismandIntolerance(ECRI)report
onFrance,requestedtheFrenchauthoritiesto“envisage
collectingdatabrokendownaccordingtocategoriessuchas
ethnicornationalorigin,religion,languageornationality,
soastoidentifymanifestationsofdiscriminations[…]”.2

In2009,theFrenchCommissionerforDiversityandEqualOppor-
tunities(Commissaire à la diversité et à l’égalité des chances)
establishedaCommitteeforMeasuringandEvaluatingDiver-
sityandDiscrimination(Comedd)to“giveFrancethemeansto
understandthecurrentstateofdiscrimination”.Thecommittee
publisheditsfindingsinFebruary2010makingseveralrecom-
mendations,notablytheinclusionintheannualcensusofa
questiononthebirthcountryoftherespondent’sparents.It
alsoinsistedonthenecessityoffosteringresearchandexperi-
mentalsurveysusingalternativemeanstomeasurediscrimina-
tion,suchasrelyingonfamilynames,on-siteobservationsand
possiblyquestionsonself-identifiedethnicity,aslongasthis
informationremainedunderthesupervisionofthecompetent
institutions(suchastheNationalCouncilforStatisticalInforma-

1 UnitedNations,CommitteeontheEliminationofRacialDiscrimination
(CERD)(2010),p.3.

2 CouncilofEurope,EuropeanCommissionagainstRacismand
Intolerance(ECRI)(2010a),p.45.

Promisingpractice

Monitoring racial discrimination through the 
media 
TheItalianOfficeagainstRacialDiscrimination(Ufficio Nazionale 
Antidiscriminazioni Razziali, UNAR)haslaunchedaninitiativeto
monitortheactivityofnewspapersandwebsites,inordertofind
casesofracialdiscriminationreportedbymassmediathathave
notbeenreportedtothepoliceorjudicialauthorities.

UNAR (2010),RelazionealPresidentedelConsigliodeiMinistrisull’attivitàsvolta
nel2009,Rome, UNAR, p. 3.
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6.2.2.  Cases of employment 
discrimination

Evidencefromthesesurveyscanbereadtogetherwith
complaintsandcourtcasesrelatingtodiscriminationinthe
workplace.Casesofemploymentdiscriminationcouldbe
foundrelatingtojobadvertisements,recruitment,experi-
encesattheworkplaceanddismissal.

Inrelationtodiscriminatoryjobadvertisements,theprevi-
ousFRAAnnualReport,whichcoveredthemaindevelop-
mentsintheareaoffundamentalrightsintheEUduring
2009,notedsuchdiscriminatoryadvertisementsinfour
MemberStates.In2010,examplesofsuchdiscrimination
weretobefoundinFranceandDenmark.InFrance,an
advertisementbyawineproducer,whichexplicitlyexcluded
TravellersandpersonsofNorthAfricanorigin,wasruled
discriminatorybythecountry’sequalitybody,theHigh
CommissionagainstDiscriminationandforEquality(Haute 
autorité de lutte contre les discriminations et pour l’égalité,
HALDE).15 InDenmark, theDocumentaryandAdvisory
CentreonRacialDiscrimination(DACoRD)(Dokumenta-
tions- og Rådgivningsceneret om Racediskrimination,DRC)
reportedthatdespiteregisteringmanycasesofdiscrimina-
toryjobadvertisements,neithertheMinistryofLabournor
thepoliceseemtobetakinganyactionagainstthem.16

Inrelationtodiscriminatoryrecruitmentpractices,discrimi-
nationtestinghasprovedparticularlysuccessfulinexpos-
ingthese.Theresultsofthefirstsystematicdiscrimination
testingstudyinGermanysincethemid-1990swerepub-
lishedinFebruary2010,17showingthatapplicantswitha
Turkish-soundingnamefacediscriminatorybarriersinaccess
tothelabourmarket.Theresearcherstested528publicly
advertisedstudent internshipsanddiscoveredthatthe
chancesofapplicantswithaTurkishnamereceivingacall
backbytheemployerwere14%lowerthanthechances
ofthe‘German’testers,withthediscriminationratesig-

15 France,HALDE(2010),p.39.
16 Denmark,DACoRD(2010),pp.17-18.
17 Kaas,L.andManger,C.(2010).

callyreflectschallengeswithrespecttorecordingpractices
andpublicwillingnesstoreport.Evidenceofdiscrimination
continuedtoemergeregardingadvertisements,recruitment
processesandotherpractices.Insomecases,thistypeof
discriminationrelatestoparticularcharacteristicsthatare
associatedwithethnicity,forexamplelanguage.Further-
more,inChapter5onequalityandnon-discrimination,
religionis identifiedasacharacteristicwhichisclosely
associatedwithethnicity(casesdealingwiththedisplay
ofreligiousorculturalsymbolsatworkaredealtwithin
thatchapter).

6.2.1.  Prevalence of employment 
discrimination 

InseveralMemberStatessurveysofminoritieswerecon-
ductedinordertomeasuretheirexperiencesofperceived
discrimination,particularlyinrelationtothefrequencyof
suchexperiences.InGermany,theannualsurveyof1,000
adultsofTurkishorigininNorthRhine-Westphalia9noted
thatthehighestratesofperceiveddiscriminationoccurat
theworkplaceoratschool/university(50.6%)andwhen
lookingforajob(40.2%).InLithuania,1011%ofRussians;
11%ofPoles;and14%ofBelarusiansindicatedina2010
surveythattheyhadfeltdiscriminatedagainstorharassed
onthegroundsofethnicorigininthelast12months,with
theareaofemploymentbeingmentionedmostoften.In
asurveyintheNetherlands,71%ofpeoplefromethnic
minoritiesreportedrejectionsinrelationtojobopportuni-
ties,withjustoveraquarterofthesebelievingthatthiswas
duetodiscrimination.11Itshouldbenotedthatresultsfrom
thesesurveysarenotdirectlycomparableastheyusedif-
ferentmethodologies.Asurveyofthemajoritypopulation
wascarriedoutinRomania(Institutul Român pentru Evalu-
are si Strategie IRES, Sondaj de opinie, Perceptia publică a 
minoritătii rome),whereonly54%oftherespondentsfelt
comfortablewiththeideaofhavingaRomaasaco-worker,
comparedto69%and84%regardingaHungarianorGer-
manco-worker,respectively.

StatisticalsurveysfromarangeofMemberStatesrevealing
higherunemploymentratesorlowerwagesformigrants
andminoritieswhencomparedwiththemajoritypopu-
lation,evenwhentheirqualificationsandexperienceare
similar,havebeenreportedinpreviousannualreports.In
2010,thisbodyofevidencewasaddedtobysurveysfrom
Austria,12Belgium13andItaly.14

9 Sauer,M.(2010).
10 Lithuania,Lietuvos socialinių tyrimų centro Etninių tyrimų institutas

(2010).
11 Coenders,M.,Boog,I.&Dinsbach,W.(2010).
12 Austria,BundeskanzleramtÖsterreich,BundesministerinfürFrauen

undÖffentlichenDienst(2010).
13 Corluy,V.,andVerbist,G.(2010).
14 Italy,ITIsmu,Censis,Iprs(2010).

Promisingpractice

Diversity guidelines in the area of recruitment 
InFinlandinNovember2009,theCityofHelsinkireleasedguide-
linesformanagerstousewhenrecruitingemployeesfromother
culturalbackgrounds,containinginformationonequaltreatment,
languageskillsandculturaldifferences.Theguidelinesrecom-
mendthatjobapplicantsfromanimmigrantbackgroundshould
berecruitedinthosecaseswheretheyhavethesamelevelof
qualificationasotherapplicants.TheCityaimstoimprovethepro-
portionofimmigrantsamongstcitystaffuntilitapproaches10%,
theproportionofimmigrantsintheoverallpopulationinHelsinki.

Finland, Positive Action in Recruitment  (Maahanmuuttajien positiivinen erityisko-
htelu työhönotossa). For more information, see www.hel.fi.

www.hel.fi
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nificantlyhigherinsmallcompanies.IntheNetherlands,
amanofnon-Dutchoriginappliedforthepostofproba-
tionofficer,but,althoughhehadthedesiredqualifications
andworkexperience,hewasnotinvitedforaninterview.
Whenheappliedagainwithadifferentplaceofbirthand
aDutchname,however,hewasinvitedforaninterview.
TheEqualTreatmentCommission(ETC)ruledthistobea
caseofracialdiscrimination.18InFrance,atestingresearch
exploringdiscriminationagainstyoungpeoplelivinginthe
Parisareaanalysedthreegroundsofdiscrimination:gender,
areaofresidence(privilegedorunder-privileged),andorigin
(FrenchorMoroccan).19Theresearcherssent3,864CVsto
307advertisedjobs.AswellasshowingthatMoroccans
werelesslikelytoreceiveapositiveresponse,theresearch
showedthatexclusionbyresidentialareaaffectedwomen
morethanmen,withMoroccanwomenfromanunder-
privilegedareaexperiencingthemostdiscrimination.For
informationonthephenomenonofmultiplediscrimina-
tion,seeChapter5onequalityandnon-discrimination.For
furtherexamplesoftheuseofdiscriminationtesting,see
section6.4onhousing.

Inrelationtoexperiencesatwork,inOctober2010,four
PolishmigrantsworkingonanindustrialsiteinIreland
wereawardedcompensationbytheEqualityTribunalafter
suffering“deliberate,blatantandunfettered”racistabuse
atwork.ThemenhadbeentoldnottospeakPolishto
eachotherontheirlunchbreaks,weresubjectedtodirect
verbalabuse,andweretoldthattheodourofPolishfood
andPolishpeoplewasunpleasant.20

Inthecontextofterminationofworkingcontracts,casesof
discriminationwerereportedinseveralMemberStates.In
Finland,atraineeofRomaoriginwasawardedcompensa-
tionafterhistwo-weekworkplacementwasterminated
afterthefirstdaybecausethecompanyclaimedithad
receivednegativefeedbackfromcustomers.21InFrance,the
VersaillesCourtofAppealsentencedabailifftopaycom-
pensationtoaformeremployeewhohadbeendismissed

18 TheNetherlands,EqualTreatmentCommission(2010),
Opinion 2010-68.

19 Duguet,E.,L’Horty,Y.,duParquet,L.,Petit,P.,Sari,F.(2010).
20 Holland,K.(2010).
21 Finland,Vähemmistövaltuutettu(2010).

inadiscriminatoryfashion,afterregularlybeingthetarget
ofracistremarkslinkinghisNorthAfricanorigintoIslamic
terrorism.22InGermany,anemployeragreedtopaycom-
pensationtoatraineeofAsianbackgroundwhohadbeen
informedthathiscontracthadnotbeenextendedbecause
thecompanypreferred‘Germanemployees’.23InIreland,
acomplaintwasupheldbytheEqualityTribunalinrelation
toaLithuanianclaimantwhohadbeensubjecttofrequent
verbalabuse,whichlaterresultedinunfairdismissal.24

6.2.3. Language and accent 

Aswithreligionorbelief,discussedinChapter5onequality
andnon-discrimination,incertaincircumstancesitmaynot
bepossibletodissociatelanguageandaccentfromethnicity.
In2010,therewereseveralcasesreportedwherelanguage
oraccentwasusedasgroundsfordiscrimination.Evenif
thesecasesdonotshowaclearpattern,theyillustratehow
languagecanplayaroleinthecontextofdiscrimination
andracism.InHamburg,Germany,amanborninIvory
Coastwasawardedcompensationbythelabourcourtfor
unlawfulindirectdiscriminationonthegroundsofethnic
originafterbeingrejectedthreetimesforajobasapost-
man,whilstthepositionremainedvacant.Hehadbeentold
thathiscommandofGermanwasnotgoodenougheven
thoughhehadsuccessfullyundertakenanapprenticeship
inGermanyandhadworkedinGermanoffices.25Alsoin
Germany,thestatelabourcourtinBremenconfirmedthat
thedismissalofanemployeebecauseofherRussianaccent
wasacaseofunlawfuldirectdiscriminationonthegrounds
ofethnicorigin.Theclaimanthadbeendismissedbythe
newmanagingdirectorofasmalllogisticscompanyon
thegroundsthatcustomerswouldreactnegativelytoher
Russianaccent.26Incontrast,inFebruary2010theSupreme
CourtinDenmarkdecidedthatitwasnotaviolationofthe
LawonEqualTreatmentwhenacompanyselectedfourout
ofsixemployeesforredundancyonthebasisoftheirlevel
offluencyinDanish.27

22 France,HALDE(2009).
23 Germany,Antidiskriminierungsstelle des Bundes(2010).
24 Ireland,EqualityTribunal(2010).
25 Germany,LabourCourt(Arbeitsgericht)Hamburg/25Ca282/09,26

January2010;seealsoGermany,Antidiskriminierungsstelle des Bundes
(2010),NewsletterADS-aktuellNo.1/2010,02September2010.

26 Germany,StateLabourCourt(Landesarbeitsgericht)Bremen,
1Sa29/10,29June2010;LabourCourt(Arbeitsgericht)Bremen-
BremerhavenBremen/8Ca8322/09,25November2009.

27 Sø-&Handelsretten,SHRaf.12/04-07Funktionærforhold – Usaglig 
opsigelse – Ligestilling og ligebehandling,SagF-43-06.

Promisingpractice

Municipalities engage in discrimination 
testing 
InBelgium,theGovernmentoftheBrussels-CapitalRegion
launchedapilotprojecttoimproveemploymentopportunities,
particularlyforpeopleofmigrantorigin.BetweenAugustand
December2010,fourmunicipalitiesofBrusselsusedanonymous
CVstotestaccesstocertainpublicvacancies.InJanuary2011,
otherBrusselsmunicipalitieswilljointhepilotproject.

Communication from the Office of the Minister Benoît Cerexe, 6 September 2010. 
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6.3. Healthcare 
Thissectionaddressesdiscriminationinhealthcareonthe
groundsofraceorethnicity.Itwillbeginbydiscussingpat-
ternsofhealthinequalityasnotedinrecentstudies,and
thenmoveontodevelopmentsrelatingtotheposition
ofundocumentedmigrantsandprovisionfordiversityin
healthcare,includingmentalhealthprovision.

6.3.1. Health inequalities

Evidencesuggeststhatsocioeconomicfactors,suchasedu-
cation,income,gender,butalsoethnicityandrace,havean
impactonindividualshealthstatusandhealthoutcomes.
Therefore,theWorldHealthOrganization(WHO)Regional
OfficeforEuropecommissionedareviewofthehealth
divideandinequalitiesinhealthfromJuly2010to2012in
ordertoinformthedevelopmentofanewhealthpolicyfor
theregion.Thefirstphaseofthereviewassesseslevelsof
inequalitiesinhealthacrossEuropeandidentifiesthebar-
rierstoandopportunitiesforreducingthese.Itisarguedin
thedraftreportthatunequaldistributionofpoweraswellas
unequalaccesstoresources,capabilitiesandrights,leadto
healthinequalities.Initsinterimreport,theWHORegional
Officeemphasisesthatpoliticalempowermentandthefull
realisationofhumanrightsarealsocriticalinimproving
healthandreducinginequality.28

FollowingtheEuropeanCommissionCommunicationon
Solidarity in health, reducing health inequalities,which
waspublishedinOctober2009,29astrongpoliticalcommit-
menttoaddresssocioeconomicdeterminantsofhealthhas
developed.BoththeSpanishandBelgianPresidenciesofthe
CounciloftheEuropeanUnionhadmadehealthinequalities
aprioritytheme.30Initsopinionontheabovementioned
healthinequalitiescommunicationinMay2010,theSocial
ProtectionCommittee(SPC,inchargeofcoordinationof

28 WHO(2010).
29 EuropeanCommission(2009a).
30 CounciloftheEuropeanUnion(2010a).ForasummaryoftheBelgian

PresidencyConferenceonhealthinequalities,see:www.eutrio.be/
pressrelease/integrated-approach-required-deal-health-inequalities.

theOpenmethodofcoordinationforsocialprotectionand
socialinclusion)advisedtakingextrameasurestoimprove
healthamongvulnerablegroups,includingpeoplefrom
somemigrantorethnicminoritybackgrounds.31

Alsoatnationallevel,policydevelopmentscanbenotedin
relationtothreeMemberStatesinthisarea.Theresultsof
theTacklinghealthinequalityinBelgium(TAHIB)research
projectshowthatethnicminoritieshaveasignificantly
higherriskofreportingworsestatesofhealth,explained
bytheirstatisticallylowersocioeconomicstatusandpoorer
livingenvironment.Bettermonitoringwasproposedasa
meansofaddressingthis.32Similarly,theAllIrelandTravel-
lerHealthStudy(2010),33coveringbothIrelandandNorth-
ernIreland,pointstogreathealthdisparitiesbetweenthe
Travellerandthesettledpopulation,withadifferencein
lifeexpectancyof11years.Substantialhealthinequalities
existbetweenRomaandnon-Romapopulations–afactthat
isstressedbythisreportinthefocussectionontheRoma.
Finally,initsmonitoringreportadoptedinDecember2009,
ECRIhasstronglyencouragedtheUnited Kingdom (UK)
topursueeffortstoeliminateinequalitiesinhealthstatus
andaccesstohealthservicesexperiencedbymembersof
blackandminorityethnicgroups.34Thismessagewasalso
echoedinFair Society,Healthy lives,publishedinFebruary
2010,35asaresultofatwo-yearlonginvestigationbyan
independentcommission,whichlookedintotheStrategic
ReviewofHealthInequalitiesinEngland.

6.3.2. Irregular migrants

TheEUMemberStateshaveundertakentoguaranteethe
righttohealthofeverypersonwithintheirjurisdictionina
numberofinternationaltreaties,includingtheInternational
CovenantonEconomicSocialandCulturalRights(ICESCR)
whichguaranteesinitsArticle12(1)theright“totheenjoy-
mentofthehighestattainablestandardofphysicaland
mentalhealth”.Formoreoninternationalobligations,see
Chapter10.In2010,theRecommendationoftheCommittee
ofMinistersoftheCouncilofEuropeonGoodgovernance

31 CounciloftheEuropeanUnion(2010b).
32 Moreinformationabouttheprojectisaccessibleat:www.belspo.be/

belspo/fedra/proj.asp?l=fr&COD=TA/00/15.
33 Ireland,Paveepoint(2010).
34 CouncilofEurope,ECRI(2010b),p.33.
35 Marmot,M.(2010),Fair Society, Health Lives,availableat:

www.marmotreview.org.

Shedding light on racism in sport
AccordingtoaFRAreportonracisminsportwhich
waspublishedin2010,personsbelongingtominority
groupsareoftendiscriminatedagainstintermsoftheir
employmentconditions.InseveralMemberStates,for-
eignprofessionalfootballplayers,mainlyfromAfrican
countries,canfaceprecariousemploymentconditions
andaretreateddifferentlybytheirclubsincompari-
sonwithdomesticplayers.Thereportidentifiesboth
problematicinstancesaswellaspromisingpractices.

FRA (2010), Racism,ethnicdiscriminationandexclusionofethnic
minoritiesinsport:acomparativeviewofthesituationinthe
EuropeanUnion, available at: http://fra.europa.eu/fraWebsite/
research/ publications/publications_en.htm.

FRA ACTIVITY 

“The more a group is marginalised, the more vulnerable 
it is. Nevertheless, being a migrant, from a certain ethnic 
group or a person with a disability does not make a person 
inherently more vulnerable or at increased risk. Rather, it is 
the interaction between several factors that creates increased 
vulnerability. These factors include poverty, inequality, 
discrimination, exposure to various threats (such as sexual 
abuse), the prevailing incidence or prevalence of disease (such 
as HIV) and the possibilities of epidemics (such as influenza).”

WHO Regional Office for Europe (2010) Interim first report on social  
determinants of health and the health divide in the WHO European Region

www.eutrio.be/pressrelease/integrated-approach-required-deal-health-inequalities
www.eutrio.be/pressrelease/integrated-approach-required-deal-health-inequalities
www.belspo.be/belspo/fedra/proj.asp?l=fr&COD=TA/00/15
www.belspo.be/belspo/fedra/proj.asp?l=fr&COD=TA/00/15
www.marmotreview.org
http://fra.europa.eu/fraWebsite/research/<00AD>publications/publications_en.htm
http://fra.europa.eu/fraWebsite/research/<00AD>publications/publications_en.htm
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inhealthcareemphasisedthathealthcaresystemsshould
bebasedontheprinciplesofuniversality,solidarityand
access.36However,asshowninaforthcomingreportofthe
FRAonirregularmigrants,practicesinofferingtreatmentto
undocumentedmigrantsvarywidelyamongMemberStates
andareoftenincontradictionwithinternationalstandards.37

InsomeMemberStates,reportingdutieswereintroduced,
obliginghealthprofessionals to report undocumented
migrantstheytreat.InGermany,theMinistryofInterior
(Bundesministerium des Innern,BMI)recentlyclarified
thatthedutyofprofessionalsecrecyoutweighstheduty
toreport.38Asaresult,healthstaffandhospitalaccount-
ancyunitsareexemptfromreportingtheundocumented
migrantstheytreattotheimmigrationauthorities.Irregular
migrants,thus,mayaccessallcareprovisions,withrespect
toimmediatemedicalattention.39However,areportingduty
continuestoexistforsocialwelfareoffices.40Evenwhen
nosuchstrictdutiesareinplace,serviceprovidersmay
beaskedtocooperatewithimmigrationauthoritiesorthe
police,eitheringeneralorwithregardtoindividualcases.
Thismayleadtofearofapproachinghealthcareproviders,
asdevelopmentsinItalyhaveillustrated:aproposalto
introduceareportingobligationforhealthstaffwashotly
debatedin2009,butwasnotintroducedintheend.41How-
ever,theadoptedamendmentscriminalisedillegalentry
andresidenceofthird-countrynationals.42Thepublicdebate
aroundthisissuecreatedfearsamongtheirregularmigrant
communityanddiscouragedmanyofthemtoaccesshealth-
careservices.43

IncontrasttothestanceadoptedbythelawinItaly,a
surveycarriedoutbyCensis,suggeststhatover80%ofItal-
iansthinkthatirregularimmigrantsshouldhaveaccessto
publichealthservices.44About65%ofrespondentsbelieve
thathealthisan‘inviolableright’and‘healthcareisan
essentialactofsolidarity’.Lessthan20%ofinterviewees
areagainstgrantingaccesstotheNationalHealthService
toirregularimmigrants.Furtheranalysisofthesituation
ofirregularmigrantscanbefoundinChapter2onborder
controlandvisapolicy.

36 CouncilofEurope(2010).
37 FRA(2011)(forthcoming).Foramorein-depthdiscussiononaccessto

healthcareforundocumentedmigrants,seealsotheforthcomingFRA
reportonaccesstohealthcare–acasestudyof10EUMemberStates.

38 Germany,MinistryofInterior,AdministrativeDecreeontheResidence
Act,26October2009.

39 FRA(2011)(forthcoming).
40 KatholischesForum‚‘LebeninderIllegalität’(2010).
41 Seethenationalcampaign“Divietodisegnalazione”(Forbidden

todenounce)inItaly,availableat:www.immigrazioneoggi.it/
documentazione/divieto_di_segnalazione-analisi.pdf.

42 Italy,LawNo.94/09onprovisionsinmattersofpublicsafety,
15July2009.

43 Formoreinformationonthelawanditseffectonirregularmigrants
andaccessinghealthcareinItaly,seePlatformforInternational
CooperationonUndocumentedMigrants(PICUM)(2010),p.9,and
LeVoy,M.andGeddie,E.(2009).

44 LaRepubblica,‘SìallecurepergliimmigratiirregolariCensis,
favorevoliottoitalianisudieci’,5February2010.

6.3.3.  Diversity in health service 
provision 

Similartothesituationin2009,obstaclesremainin2010in
someEUMemberStatesinrelationtoaccessingculturally
adequatehealthcareservices.InsomeMemberStates,ithas
beenreportedthatpeoplewhodonotspeaktherespective
majoritylanguagesfaceproblemsinaccessinghealthcare.
Forinstance,astudyonthird-countrynationals,undertaken
inPoznań,oneofPoland’slargercities,pointedtothe
factthatnoinformationonthePolishhealthsystemwas
availableinforeignlanguages.Inthisstudy,theresearch-
ersalsoidentifiedfactorshinderingintegration,including
discriminationandprejudicebasedonapersons’originor
appearance(namely,raceandskincolour).Discrimination
onthebasisofappearancewasespeciallysignificantinthe
contextofeducationandhealthcare.45

As highlighted in the previous FRA Annual Report, in
Denmarktheprovisionofculturalmediatorsandinterpret-
erswillbereducedfollowinglegislationthatwillenterinto
forcein2011.Thislegislationwillrequirethosewhohave
livedinDenmarkforoversevenyearstocoverthecostsof
translationthemselves.

6.3.4. Mental health 

Diversityintheprovisionofservicesisofparticularimpor-
tanceinthecontextofcrucialdeliveryofmentalhealthcare.
Thewaysinwhichpatientsdescribetheirsymptomsvary
betweencultures;insomecases,somaticsymptoms,thatis
thoserelatedtophysicalhealth,canconstituteamanifesta-
tionofpsychologicalillhealth.

45 BlochN.et al(2010).

Irregular migrants and healthcare: 
interviews in 10 EU Member States
Foranupcomingreportonaccesstohealthcarefor
irregularmigrants,in2010theAgencyconductedinter-
viewsinBelgium,France,Germany,Greece,Hungary,
Ireland,Italy,Poland,SpainandSweden.Thesecoun-
trieswereselectedtocoverabroadvarietyofdifferent
situationsacrosstheEUsothattheresultscouldalso
berelevantforcountriesandcitiesnotcoveredbythe
research.Altogether,thefieldworkinvolved221quali-
tativeinterviewsin23bigcities:36withpublicauthori-
ties,43withcivilsocietyrepresentatives,67interviews
withhealthstaffand75withirregularmigrants.

FRA ACTIVITY 

www.immigrazioneoggi.it/documentazione/divieto_di_segnalazione-analisi.pdf
www.immigrazioneoggi.it/documentazione/divieto_di_segnalazione-analisi.pdf
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sionthanthosewhodidnotperceivethattheyhadbeen
discriminatedagainst. Thisassociationwasgreater for
theMoroccan-Dutchpopulation thantheTurkish-Dutch
population.Moreover,theDutchHealthcareInspectorate
(Inspectie voor de Gezondheidszorg,IGZ)statedthatmany
ethnicminoritiesintheNetherlandsmayhaveadifferent
wayofdealingwithemotionssuchasshame,becausethey
areraisedinaso-called‘collectivistsociety’,representing
adifferentsetofvaluestothoseofmoreindividualised
Westernsocieties.51Theymayfinditdifficulttotalkwitha
professionalaboutmentalproblems.Accordingtofindings
oftheInstituteofMentalHealthandAddiction(Trimbos 
Institute),thestaffofthementalhealthcareservicesare
notfullyawareortrainedtotakethisintoaccount.52

Investment in the promotion of immigrant mental
healthisalsopartoftheupcomingNationalHealthPlan
(2011-2016)53inPortugal,underthethemeofpromot-
ingimmigrantsaccesstotheNationalHealthService.

Thementalhealthofasylumseekers inparticularalso
attractedattentionin2010.Insufficientaccesstopsycho-
logicalhelpforasylumseekerswasnotedinPoland,where
amonitoringexercisecoveredfiveoutof20asylumseekers
centresoperatinginPolandandcontainedinterviewsof
personnelandmedicalstaffworkingatthecentresaswell
asalienslivingthere.54InFinland,adultasylumseekersare
givenaccesstomentalhealthcare,whilethereisalackof
servicesforchildren.55AstudyfromtheUKpointstothe
factthatindefinitedetentionhasanegativeimpactonthe
healthstatusofdetainedasylumseekers,whoaresaid
toexperiencehighlevelsofmentalhealthproblemsand
suicideattempts.56Fordevelopmentsintheareaofasylum,
seeChapter1onasylum,immigrationandintegration.

51 Hilderink,I.van’tLand,H.andSmits,C.(2009).
52 TheNetherlands,GemeenschappelijkeGezondheidsdient(2010).
53 SeePortugal,MinisteriodeSaude(2002),No.14/DSPCS.
54 FundacjaMiędzynarodowaInicjatywaHumanitarna(International

HumanitarianInitiativeFoundation)(2009).
55 Parsons,A.(2010).
56 LondonDetaineeSupportGroup(2010).

The2010ECRIreportontheUKnotedthat,asregardsmen-
talhealth,someblackandminorityethnicgroupsweresig-
nificantlymorelikelytoexperienceformsofmentalhealth
problemsthanothers.46Thissituationdoesnotappearto
haveimprovedinrecentyears,althoughresearchisbeing
conductedintothecausesofthisandunderstandinghas
improved.This resonateswiththefindingsof theCare
QualityCommission’s‘CountMeIn’2009census,published
inJanuary2010,whichmonitorstheethnicityofpeople
detainedandtreatedinmentalhealthhospitalsagainst
theirwillundertheMentalHealthAct1983,whichwaslast
modifiedon15October2009.Thereportshowsthatpeople
fromblackandwhite/blackmixedgroupsarethreetimes
morelikelytobedetainedunderthelegislationthanthe
averageperson,whichcanreflectwiderdisadvantagebut
mayalsoindicateracisminthementalhealthsystem.In
addition,thefindingsofanAESOP(Aetiologyandethnicity
inschizophreniaandotherpsychoses)studyfoundhigh
ratesofpsychosisamongtheAfrican-Caribbeanpopula-
tionintheUK.47Thestudypromptedadiscussioninthe
pagesofThe Guardiannewspaperbetweenthestudy’s
authorsandmentalhealthactivists.48Theactivistsoppose
theviewpresentedintheAESOPstudy,whichstatesthat
schizophreniahadreached“epidemic”proportionsamong
theAfrican-CaribbeancommunityintheUK.Inthewords
oftheDirectorofBlackMentalHealthUK(BMHUK):“We
knowfromanumberofreportsthatratherthanbeinga
reflectionofthetrueincidenceofmentalillness,itisthe
resultofmedicalisingculturaldifferences,socialproblems
andinstitutionalracism.”49

Levelsofpoormentalhealthcouldresultfromdiscrimination
orsocialexclusion.IntheNetherlands,aresearchstudy
examinedtheassociationbetweenperceiveddiscrimina-
tionanddepressivesymptomsamongTurkish-Dutchand
Moroccan-Dutchadolescentsandyoungadults.50Results
showthatrespondentswhoperceiveddiscriminationon
apersonallevelweremorelikelytosufferfromdepres-

46 CouncilofEurope,ECRI(2010b),p.32.
47 AetiologyandEthnicityinSchizophreniaandotherPsychosesStudy

Group(AESOP)(2006).
48 TheGuardian,‘Poorresearchoranattackonblackpeople?’,3March

2010.
49 MattildaMacAttram,BMHUKDirector,quotedin‘Fightbackoverclaims

onmentalillnessanditsprevalenceamongblackpeople’,
TheGuardian,3February2010.

50 VanDijk,T.K,Agyemang,C.,deWit,M.andHospernK.(2010).

Promisingpractice

Transcultural psychiatry: raising awareness on transcultural sensitivities 
InRekem,Belgium,thePublicPsychiatricCareCentre(Openbaar Psychiatrisch Zorgcentrum,OPZC)introduceda
workinggroupon’transculturalpsychiatry‘.Incollaborationwiththeprovincialintegrationcentre(Provininciaal 
Integratiecentrum,PRIC)inLimburgandtheinterculturalmediationserviceofthehospitalZOLinGenk,theworking
grouphasthetaskofdeveloping,incooperationwiththeprovince,apolicyconceptforensuringcontinuedawareness-
raisingoftransculturalsensitivitiesinmentalhealthcaredeliveryamongstaffinvolvedinsocialworkandcareservices.

For more information, see: www.opzrekem.be.

www.opzrekem.be
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6.4. Housing
Thissectionwillconsiderevidencefromstatisticalpatterns
ofinequality,aswellasspecificresearchprojects,including
discriminationtesting,thatpointstowardstheexistenceof
bothdirectandindirectdiscriminationintheareaofhous-
ing.RomaandTravellersarethegroupswhicharethemost
consistentlydisadvantagedinprivateandsocialhousing.
FindingsemergingfromthemonitoringactivitiesofECRI
andtheUnitedNationsCommitteeontheEliminationof
RacialDiscrimination(CERD)in2010drewattentiontothe
continuingsegregationanddiscriminationfacedbythese
twogroupsintheareaofhousing;formoreinformationon
internationalmonitoring,seeChapter10oninternational
obligations.Migrants,refugeesandasylumseekersare
subjecttolegalandadministrativerestrictionsinaccessto
socialhousinginonlyafewMemberStates.

Housingisacrucialfactorindeterminingthequalityoflife
ofallpersons,andhavinganimpactnotonlyonday-to-
daylivingconditionsbutalsoonemploymentandaccess
toservices,includingeducationandhealthcare.Assuch,
housingisoneofthemostimportantaspectseffectingthe
integrationofpeoplewithanethnicandmigrantback-
ground.Promotionoftherighttohousing,recognisedby
theICESCRtowhichallEUMemberStatesareparty,can
beseenasaneffectiveinstrumentoftheintegrationproc-
ess,aswellasanimportantindicatorofintegrationstatus.
However,discriminationonthebasisofraceandethnicity
canhaveaseriousimpactonaccesstoadequatehousing.

Inhis2010report,theUNSpecialRapporteuronadequate
housingasacomponentoftherighttoanadequatestand-
ardoflivingconcludedthat“discriminationandxenophobia
affectthelivingconditionsofmigrantsandtheircoexistence
withthelocalcommunity.Theyhavethusbeenidentified
askeyfactorsintheexclusionofmigrantsfromadequate
housing.Statesneedtocombatxenophobiaanddiscrimina-
tionasamatterofurgencyandensurethatnolegislativeor
administrativeactsreinforcediscriminationagainstmigrants
withregardtotheiraccesstosocialorprivatehousing.
Moreover,Statesshouldtakeeffectivemeasurestoensure
thathousingagenciesandprivatelandlordsrefrainfrom
engagingindiscriminatorypractices.”57

Threetrendscanbeidentifiedin2010.First,surveysanddis-
criminationtestinginavarietyofEUMemberStatesprovide
evidencethatdiscriminationisstillafrequentfeatureofthe
housingsector.Inaddition,thehousingsituationofRoma

57 UN,GeneralAssembly(2010),paragraph89.

andTravellerscontinuestobeperceivedasaspecialcase
whichdeservesparticularattention;formoreinformation,
seethefocussectiononRomaintheEU.Finally,accessto
socialhousingcontinuestobesubjecttovariouslegaland
administrativerestrictionseffectingpersonsbelongingto
vulnerablegroups.

6.4.1. Surveys and discrimination testing

AccordingtotheEUprojectonPromotingComparativeQuan-
titativeResearchinthefieldofMigrationandIntegration
inEurope(PROMINSTAT)“evidencesuggeststhat,ingen-
eralterms,migrantandminoritygroups,giventheirmore
vulnerableposition,continuetoexperiencedifficultiesin
accessingalltenuresofhousing.Variousobstacleshinder-
ingaccesstohousinghavebeendocumented.Bothhous-
ingsupplyandaffordabilityareundoubtedlycentraltothis
debate,yetotheraspectssuchasdirectorindirectdiscrimi-
nationonthepartoflandlords,agents,housingprofession-
als,localauthorities,banksetc.[…]arealsofundamental
aspects”.58InGermany,theCriminologicalResearchInsti-
tuteofLowerSaxony(Kriminologische Forschungsinstitute 
Niedersachsen,KFN)publishedtheresultsofalargescale
questionnaire-basedsurvey,carriedoutin2006among
almost45,000secondaryschoolstudentsintheninthgrade.
Inasub-sample,20,604German(non-migrant)ninth-grade
studentswereaskedabouttheirattitudestowardscertain
minoritymembersasneighbours.Theresultsofthesurvey
showthatGermanyoungsterspreferothernativeGermans
intheirneighbourhoodovermigrantsandminorities.By
farthemostundesirableneighboursareTurksfollowedby
ethnicGermanrepatriates(Spätaussiedler).Peoplewith
darkskinandJewishpeopleareconsideredmorepositively
bytherespondents,butstilllessdesirablethanSwedishand
Italianneighbours.59

AnothersurveycarriedoutbytheCentreforStudiesonTur-
key(Zentrum für Türkeistudien, ZfT)among1,000migrants
ofTurkishorigin,revealedthathousingcontinuestobe
anareawherepeopleofTurkishorigininNorthRhine-
Westphaliaexperiencediscrimination:39.1%ofrespondents
reportedexperiencesofdiscriminationwhenlookingfor
aflatand28.4%haveencountereddiscriminationinthe
neighbourhood.60InItaly,asurveycarriedoutamong1,000
non-EUcitizensin2009bytheunionoftenants,Sunia,
revealedthatlandlordsoftenrefusetorenttoforeignersor
dosoonlyonunfavourableterms,suchashighpricesand
low-qualityhousing.Thesurveyshowedthatrentsareon
average30%to50%higherthanthoseappliedtoItalians
andlandlordsoftenaskedforadditionalguaranteesatthe
timeofsigningthelease,suchasanItalianguarantoror
abankdeposit.61

58 Fonseca,M.L.,McGarrigle,J.andEsteves,A.(2010),p.3.
59 Baier,D.,Pfieffer,C.,Simonson,J.,Rabold,S.(2009),p.114.
60 SauerM.(2010).
61 SUNIA(2009).

“Cases have also been reported of undocumented migrants 
sharing flats with many others, with the same beds being 
used according to the work schedule of individuals, with 5 or 
10 beds allocated to one room.”

UN Special Rapporteur report on adequate housing, addressing the situation of 
undocumented migrants in Europe, 9 August 2010, paragraph 52
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InafewMemberStates,discriminationtestswerecarried
outinordertodeterminetheprevalenceofdiscrimination
againstmigrantsandethnicminoritygroupsinaccessto
thehousingmarket.InSpain,areportofSOSVizkayaRac-
ism(SOSRacismoBizkaia)founddiscriminationasoneof
themainreasonsexplainingthedifficultiesencounteredby
migrantsinaccessingdecenthousinginthecityofBilbao.62
Thereportalsoincludesthefindingsofadiscrimination
testingexercisebasedon60visitstoprivatehousesand6
visitstoestateagentsthatrevealedthat64%ofhousing
ownersrentedflatstonativeindividualsbutnottomigrants
and50%ofestateagentsdidnotprovidemigrantswith
housingoffersdespitehavingflatsinstock.

InItaly,theCentreforPublicPolicyoftheUniversityof
ModenaandReggioEmiliaconductedafieldexperiment
usingtheInternettomeasurediscriminationintheItalian
rentalhousingmarket.Theresearchwasbasedon3,676
e-mailsenquiringabouttherentalofvacantapartmentsin
41Italiancities.Theexperimentrevealedthatinextensive
areasoftheItalianrentalhousingmarketthereisasignifi-
cantdegreeofdiscriminationagainstpeoplefromAraband
easternEuropeancountries.Theresearchalsofoundthatthe
mostdiscriminatedgroupsarethosewithnamesofArab
originand,withinthesamegroup,menwerefoundtobe
morediscriminatedagainstthanwomen(thenamesused
representedthreedifferentethnicgroups:Italian,Arab-
MuslimandEasternEuropean).63

InSwedeninAugust2010,theEqualityOmbudsman(Dis-
kriminerings Ombudsmannen)publishedastudyondis-
criminationinthehousingmarketbasedondiscrimination
testing.Thepropertyrentalmarketwasexaminedthrough
almost400phonecallsto150tenantsin90differentloca-
tions.Thepropertypurchasingestatemarketwasexamined
byatotalof44visitsinStockholm,HelsingborgandLund.
Thestudyrevealedthatdiscriminationonthegroundof
ethnicityoccurredtoagreaterextentthanonothergrounds,
targetingmainlypeopleofforeignbackgroundintheprop-
ertyrentalmarketandFinnishRomaandMuslimsinthe
propertypurchasingestatemarket,respectively.64

6.4.2.  Legal and administrative  
restrictions for access to social 
housing 

Socialhousingservesdifferentclientgroupsindifferent
states–insomestatesitsuseisconfinedtotheverypoor,
whileinothersithouseslow-wagedworkingfamiliesor
eventhosebelongingtothemiddleclass.65Accesstosocial
housingformigrants,refugeesandasylumseekersisstill
subjecttolegalandadministrativerestrictionsinafewEU
MemberStates.

62 SOSRacismoBizkaia(2010).
63 Baldini,M.,FedericiM.,(2010).Onmultiplediscrimination,see

Chapter5onequalityandnon-discrimination.
64 Sweden,EqualityOmbudsman(2010).
65 Whitehead,C.andScanlon,K.(2007).

Inherreport,theUNSpecialRapporteuronadequatehous-
ingasacomponentoftherighttoanadequatestandardof
livingnotedthat“insufficientinformationandinadequate
advice,discriminationintheallocationofdwellingsorfinan-
cialassistance,lawsrestrictingtheaccessofnon-citizensto
publichousing,cumbersomebureaucracyandlackofaccess
togrievancemechanismsrestricttheaccessofmigrantsto
publichousing.Inmanycountriesmigrantsarenotenti-
tledtohousingassistanceortopublichousing,whichare
reservedforlong-termresidents”.66

InAugust2010,theUNHighCommissionerforRefugees
(UNHCR)RegionalRepresentationforCentralEuropepub-
lisheditsregularreportonthesituationofasylumseek-
ersandrefugeesincentralEurope, includingSlovenia.
Withregardtothesituationofrefugees,thereportnoted
thataccesstoaffordablehousingtendstobeasystematic
problemforrefugeesinSlovenia,astheyarenotentitled
tostatenon-profithousingandhavetoprovidefortheir
accommodationatmarketprices.Inthisrespect,thereport
recommended“thatstakeholders(MinistryofInterior,NGOs
andUNHCR)approachtheMinistryofEnvironmenttoreview
theissueofaccesstosocialhousingwithaviewofensuring
thatrefugeesandholdersofpermanentresidencepermits
areeligiblefornon-profitapartments”.67

The2010ECRIreportonFrancenotedthat“directandindi-
rectracialdiscriminationtowardsimmigrants,personsof
immigrantoriginandothervisibleminoritygroupsremains
aprobleminboththeprivateandthepublichousingsectors.
Withregardtosocialhousing,akeyproblemisthelackof
transparencyofthesystemforallocatingdwellings,which
intheopinionofcertainspecialistscanhelpcreateanenvi-
ronmentconductivetopotentialdiscriminatorypractices”.68

IntheNetherlands,inApril2010,theMinisterofHousing,
CommunitiesandIntegrationgavepermission69toextend
theapplicationoftheSpecialMeasuresUrbanIssuesAct
inthemunicipalityofRotterdambyfouryears.70Accord-
ingtothislegislation,attherequestofacitycouncil,the
Ministercanidentifyareasinwhichadditionalrequirements
applyforpersonsseekinghousing.TheActallowscitiesto
regulatethehousingmarketinthesespecificareasandto
temporarilylimittheinfluxofdisadvantagedhouseholds,
withnoincomeoremployment.TheDutchequalitybody,
theEqualTreatmentCommission(ETC)(Commissie Gelijke 
Benhandeling,CGB),hasarguedthatthelegislationresults
inindirectdiscriminationonthegroundsofrace,nationality
andgender,affectingmigrantgroupsdisproportionately.71
Thegovernmentreasons,however, thatthe legislation
aimstoimprovethelivingstandardsandstrengthenthe
settlementandinvestmentclimateforbusinesses,within

66 UN,GeneralAssembly(2010),paragraph89.
67 UNHCRRegionalRepresentationforCentralEurope(2010),p.71.
68 CouncilofEurope,ECRI(2010a),p.24.
69 TheNetherlands,DecisionoftheDutchGovernment(2010).
70 TheNetherlands,Wetbijzonderemaatregelengrootstedelijke

problematiek(Stb.2005,726),22December2005.
71 TheNetherlands,ETC(2005).
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specificpoorareas.Itsubmitsthattheselectionisbased
onincome,notongroundsofrace,nationalityorgender,
andthatitonlyappliestopeoplewhodonotliveinthe
RegionofRotterdam.

6.5. Education sector
Theabilitytoaccesseducationcanhaveasignificantimpact
ontherangeofemploymentopportunitiesavailabletoindi-
viduals,whichinturncanaffectincome,housingandquality
oflifeingeneral.Althoughtherighttoeducationisguaran-
teedintheEuropeanConventiononHumanRights(ECHR)
andtheICESCR,amongotherinternationalinstruments,a
numberofchallengesremaininensuringequalityandnon-
discriminationinthesphereofeducation.72

Thissectionfocusesonequalityinaccesstoeducationand
persistingformsofsegregationineducation.Inmoregen-
eralterms,informationreceivedinthereportingperiod
confirms,however,thatracistincidentsanddiscriminatory
practicescontinueintheareaofeducation.Atthesame
time,regularandinstitutionalisedreportingmechanisms
arestilllackingand2010didnotwitnessoverallimprove-
mentasregardsthemonitoringofracistincidentsinschools.
Itappears,nevertheless,tobethecasethatsystemsfor
monitoringracistincidentsineducationalestablishments,
suchas schools,arewidespread inFrance, Germany
andtheNetherlands .InGermany,somefederalstates
(Bundesländer)monitorright-wingextremisminschools.
IntheUK,schoolshaveanobligationtocollectandkeep
annualrecordsofracistincidentsintheirestablishments.
InFrance,dataonracistincidentsisprovidedthroughthe
VigilanceandInformationSystemonSchoolSafety(Système 
d’Information et de Vigilance sur la Sécurité scolaire,SIVIS)
andintheNetherlands,localandregionalAnti-Discrimina-
tionAgenciesregistercomplaintsintheareaofeducation.
Itisunclear,whetherotherMemberStatescurrentlyhave

72 UK,EqualityandHumanRightsCommission(2010).

systematicmonitoringofracistincidentsineducational
institutionsinplace.

6.5.1. Equal access to education

WhileataformallevelEUMemberStatesprovideopen
accesstoeducation,inpractice,vulnerablegroupsface
manydifficultiesinaccessinggoodqualityeducation.In
someMemberStates,thechildrenofasylumseekersare
notsubjecttocompulsoryschooling.Thisis,forinstance,
thecaseinSweden,althoughasylumseekers’childrendo
havearighttoattendschool.Discussionaroseastowhether
childrenwhoresideinSwedenwithoutaresidencepermit
shouldbegrantedtherighttoeducationandparticipationin
pre-school.TheCabinetOffice(Regeringskansliet)presented
aproposalregardingaccesstoschoolforallchildrenin
February2010.73InLatvia,inJanuary2010theMinistryof
EducationandScience(Izglītības un zinātnes ministrija,IZM)
receivedacomplaintfromalegalguardianofanasylum
seekeraboutthefailuretoprovideeducationopportunities
envisagedbylegislation.74

73 Sweden,CabinetOffice(2010).
74 Latvia,MinistryofEducationandScience(2010),LetterNo.1-12/517.

Promisingpractice

Guidelines for rentals and sales of housing space 
Asamemberoftheinternationalcitynetwork‘CitiesforHumanRights’,thecityofNuremberghasmadefighting
discriminationandracismagainstpeoplewithamigrationbackgroundinthelocalhousingmarketapoliticalpriority.
Tothisend,thecityofNurembergandstakeholdersoftheNuremberghousingmarkethavedraftedguidelines
specificallyaimedatassistingthecity,propertycompanies,estateagentsandlandlordstoconsidermigrantswho
wanttorentorbuyaflatwithoutprejudiceandfreeofdiscrimination.

Nuremberg places emphasis on human rights and submits guidelines for housing, Media release of the Nuremberg City Hall, No. 994, 2 October 2009.

“Education-related inequalities have an impact over the life-
span, not just in childhood. Differences in participation in 
education persist throughout life.”72

UK Equality and Human Rights Commission (2010)

Promisingpractice

National register on discrimination in 
schools 
AccordingtoadecisionoftheDutchMinistryCouncil
(Ministerraad)ofJune2010,primary,secondaryand
vocationalschools in theNetherlandswillbecome
obligedtoregisterracistincidentsinasinglenational
registrationsystem.Everysecondyear,thefigureswill
bemadeavailableinanationalmonitor.Discrimination
ongroundsofrace,sexandsexualorientationisoneof
thecategoriesofincidentsthathavetoberegistered.In
theschoolyear2009-2010,aseriesofpilotstookplace
inwhichcleardefinitionsofdifferenttypesofincidents
wereformulated.Itisexpectedthattheregisterwillcome
intoforceon1August2011.

For more information, see Central government (Rijksoverheid) 
media release on a national incident recording mechanism for a 
safer school climate, 25 June 2010. 



Racismandethnicdiscrimination

119

However,initiativesforwidenedandfaireraccesstoeduca-
tioncanalsobenoted.Forinstance,inGermany,inthe
federalstateHesseanewprovisioncameintoforceatthe
endof2009,whichremovedpracticalbarriersforundocu-
mentedmigrantstoenroltheirchildrenatschool.Accord-
ingtoanewregulation,whichwasintroducedwithan
amendmenttosection3oftheHesseStateActonschool-
ingforpupilswithnon-Germanmothertongue,anofficial
document,provingresidencestatusorthatthefamilyis
registeredinthemunicipality,ora‘toleration’certificate
(Duldungs-Bescheinigung),isnolongerrequiredforthe
enrolmentprocedure.81

6.5.2. Segregation in education

Inpastyears,anumberofresearchstudieshavepointedto
thefactthatsegregationproducesandreproducesinequal-
ity.Initsreport,Segregation of Roma children in education,
theEuropeanCommissionclassifiedsegregationas“struc-
turaldiscrimination”thatisnotjustifiableundertheRacial
EqualityDirective.82Thepracticeofsendingstudentswith
aRomaormigrantbackgroundtospecialneedsschools
remainsaproblem.Forfurtherinformation,seethisreport’s
focusChapteronRomaintheEU.InBulgaria,theenrol-
mentofpupilswithnormalintellectualcapacityinestablish-
mentsforchildrenwithdisabilitiesisexplicitlyforbidden
byRegulationNo.6(2002)oftheMinisterofEducation,
YouthandScience.Itsimplementationismonitoredbythe
CommissionforProtectionagainstDiscrimination,together
withrelevantNGOs.Thefinallistofthechildrenwithspe-
cialeducationalneedsisapprovedbytheMinister.Due
totheseadditionalproceduralguarantees,thenumberof
childrenjudgedtohavespecialeducationalneedsdropped
in2010by760outof2,571childrenassessedbytheSpecial
ExpertCommissionestablishedbytheMinistryofEducation,
YouthandScience.Consequently,asofSeptember2010,
thetotalnumberofchildrenwithdisabilitieswhoattend
specialschoolsamountedto1,811children.

Inits2010reportontheNetherlands,CERDexpressedits
concernsaboutformsofsegregationinDutchprimaryand
secondaryschools.Measuresthathavebeentakeninprevi-
ousyears,includingtheestablishmentoftheMixedSchools
KnowledgeCentre(Kenniscentrum Gemengde Scholen,
KGS)andtheroleassignedtotheEducationInspectoratein
promotingintegration,haveprovedinadequate.CERDurged
theDutchauthoritiestoincreasetheireffortstopreventand
abolishsegregationineducation,forexample,throughthe
reviewofadmissionspoliciesthatmayhavetheeffectof
creatingorexacerbatingsegregation.83

InHungary,theSupremeCourtreversedthedecisionof
thesecondinstancecourt,holdingthatthesegregation
ofRomachildrenamountedtodiscrimination.Thiscase
hadbeenappealedbytheChanceforChildrenFounda-

81 Vogel,D.andAßner,M.(2010).
82 EuropeanCommission(2007).
83 UN CERD(2010b).

Accessproblemsaretobeexpectedwhereschoolauthori-
tiesareobligedtocollectinformationandreportonthe
legalstatusofstudentsandtheirparents.Accordingtodata
receivedin2010throughaquestionnairesenttonational
authoritiesinthecontextofaFRAprojecton‘Fundamen-
talrightsofirregularmigrants’,insomeMemberStates,
includingAustria,Belgium,Finland,Greece,Italyand
theNetherlands,schoolauthoritiesareprohibitedfrom
reportingirregularmigrantstoimmigrationauthorities.It
shouldalsobenotedthatnoprovisionrelatingtoreport-
ingirregularmigrantchildrentotheauthoritiesexistsina
numberofotherMemberStates,includingBulgaria,Esto-
nia,Luxembourg ,Latvia,Finland,Portugal,Romania,
Slovenia,SpainandSweden.

ExceptionsareCyprus,or–tosomedegree–Slovakia.
InCyprusacircularoftheMigrationDepartmentrequires
stateschoolstoinformauthoritiesabouttheenrolmentof
undocumentedchildren.75InSlovakia,schooladministra-
tionsareobligedtoreportundocumentedchildrenattending
orleavingaschoolonthebasisoftheActonStayofAliens
(Article53(3)).76InGermany,thesituationismorecom-
plicated:atfederallevel,ageneral‘dutytoreport’exists
accordingtoArticle87oftheResidenceAct.77However,
severalfederalstateshaveenactedlegislationorissued
administrativeinstructionsthatexemptschoolauthorities
fromthisgeneralduty,suchasNorthRhine-Westphalia.78In
HamburgandBerlin,registrationsystemsforschoolchildren
weresetupintheformofdatabases.Parentsassociations
campaignedagainstthismoveandactivistssupportingdata
protectiontriedtoboycottthedatabase.79

AvailabledataindicatesthatRomaareamongthemost
disadvantagedasregardsaccesstoeducation.Forexam-
ple,inFrance,accordingtotheannualreportoftheFrench
OmbudspersonforChildren(Défenseur des enfants),and
inmanyinternationalreports,TravellersaswellasRoma
migrantscontinuetoencountermanydifficultiesandeven
refusals,whentheyseektoenroltheirchildreninschool.80
FormoreinformationonthesituationofRomainthefieldof
education,seethisreport’sfocussectiononRomaintheEU.

Furtherbarriersinaccessingeducationinclude:geographical
isolationandlongdistancestoschools;unavailabilityofpre-
schoolfacilities;unequaltreatmentinenrolmentprocedures
andaccesstesting.

75 November2004,(notpublicallyavailable).
76 Slovakia,Zákonč.48/2002Z.z.opobytecudzincovaozmenea

doplneníniektorýchzákonov(ActonStayofAliens).
77 Germany,GesetzüberdenAufenthalt,dieErwerbstätigkeitunddie

IntegrationvonAusländernimBundesgebiet(AufenthG)(2004),
Article87.

78 DeutschesRotesKreuzandCaritas,Aufenthaltsrechtliche Illegalität: 
Beratungshandbuch2010,p.18.

79 Formoreinformation,see,forexample,theBerlinRefugeeCouncil
website(Flüchtlingsrat Berlin)availableat:www.fluechtlingsrat-
berlin.de/print_pe.php?sid=424.

80 Défenseurdesenfants(2009),p.95-96.SeealsosectionsonRoma
migrantsandTravellersinCERD(2010).

http://www.fluechtlingsrat-berlin.de/print_pe.php?sid=424
http://www.fluechtlingsrat-berlin.de/print_pe.php?sid=424
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6.6.1.  Developments and trends in  
officially recorded racist crime

AcrosstheEU,thecollectionandpublicavailabilityofoffi-
cialcriminaljusticedataonracistcrimecontinuestovary
significantlybetweenMemberStates,withsomepublish-
ingnodata(suchasBulgariaandGreece)andonlyafew
collectingandpublishingcomprehensivedataonaregular
basis(suchasFinland,SwedenandtheUK).Uncritical
readingsofexistingdataonracistcrimecanmakeitappear
thatthosefewMemberStatesthatcomprehensivelyrecord
andpublishdatahaveagreaterproblemwithsomeofthe
mostabhorrentformsofracism–suchasraciallymotivated
violentcrime–thanthosethatpublishnoorlimiteddata.
Amoreinsightfulreadingofofficialdataisthatthecollec-
tionandpublicationofextensivefiguresindicatesthata
MemberStateiseffectivelyrespondingtoracistcrimeby
acknowledgingitsexistence,andtheState’sresponsetoit,
inatransparentway.

Table6.1showsthestatusofofficialcriminaljusticedata
collectionmechanismsonracistcrimeintheEU27for2009.
TherealityisthatforthepastsixyearsforwhichtheFRA,
anditspredecessortheEuropeanUnionMonitoringCentre
onRacismandXenophobia(EUMC),hascategorisedthe
statusofdatacollectiononracistcrimetherehasbeenno
overallimprovementindatacollectionacrosstheEU.Nota-
bly,Swedenhasprogressedfrom‘Good’to‘Comprehen-
sive’datacollection,particularlyasareflectionofchanges
in2008thatsawtheextensionofracistandotherhate
crimecategorisation.However,thecontinuingstatusquo
illustratestheextenttowhichmanyMemberStatesarenot
respondingtoracistcrimeasafundamentalrightsabuse
thatwarrantsimproveddatacollectioninordertoformulate
policiesandcoursesofactiontoaddressit.

Table6.2indicatestrendsincriminaljusticedataonrac-
istcrime,encompassingarangeofincidentsandcrimes,
whichvariouslycoverracism,xenophobia,anti-Semitism
andrelatedcrimessuchasincitementtoracialhatredand
violence,whicharebasedonthemostrecentpubliclyavail-
ablegovernmentdata.InsomeoftheMemberStateswhich
areinthe‘lowest’categoryaccordingtothestatusoftheir
datacollectionmechanisms,detailsonracistcrimeincidents
arecollectedbythepolice,buttheseareavailableonlyupon
specificrequestandthedataarenotsystematicallypub-
lishedonaregularbasis–thisisthesituationforexamplein
Cyprus.Ontheotherhand,inSpaindetaileddataonracist
crimesisavailableforCataloniaandbiggercities,butadata
collectionsystemisyettobeimplementednationwide.

Whenlookingatofficialcriminaljusticedataonracistcrime,
directcomparisonsshouldnotbemadebetweendata
gatheredindifferentEUMemberStates.Thisisbecause
informationisreportedandrecordeddifferentlyineach
MemberState.However,lookingatfluctuationsinrecorded
crimewithinaMemberStatecanservetohighlightpat-
ternsinbothmanifestationsofracistcrimeandchanges

tion.ThecaseconcernedthesegregationofRomapupils,
wheredifferentbuildingswithinthesameschoolswere
predominantlyusedforeitherRomaorchildrenfromthe
majority.TheSupremeCourtestablishedthatsegregation
didnotrequireactivebehaviour.Bynottakingmeasuresto
redressthefactualsituation,thelocalcouncilandschools
hadeffectivelysegregatedRomapupils.Thecourtpointed
outthatneitherthelackofspaceinthecentralbuildings,
norlong-standingtraditions,norspecialformsofeducation,
justifiedsegregationoftheRomapupils.

In2009,theBulgarianHelsinkiCommitteereportedthat
RomapupilswhogotoschoolwithBulgarianchildrenare
oftenverballyharassedbecauseoftheirethnicbackground
whicheventuallyresultsinthemleavingeducation.84Inthis
sense,thereversalofsegregationshouldbeaccompanied
bymeasurestocombatharassmentanddiscriminationof
Romapupilsinmainstreamschools.Formoreinformation,
pleaseseethisreport’sfocusChapteronRomaintheEU.

6.6. Racist crime
ThissectionfocusesonthesituationintheEUwithrespect
tomanifestationsofraciallymotivatedandrelatedcrime
(hereafter‘racistcrime’)–whichisoneofthemostextreme
expressionsof racismandxenophobiaagainst specific
groupsinsociety.Furtherdevelopmentsrelatingtothe
rightsofvictimsofcrimecanbefoundinChapter9on
protectionofvictims.

Itisimportanttonotethattheinformationpresentedhere
isbasedonlyonananalysisofpubliclyavailableofficialdata
onracistcrime(governmentasopposedtoNGOgenerated),
andisthereforenecessarilylimitedtothoseMemberStates
thatcollectsufficientdataforanalysis.Theinformationcan
beusefullycomparedwithresultsfromtheFRAEUMinori-
tiesandDiscriminationSurvey(EU-MIDIS),85whichincludes
dataontheprevalenceofrespondent-perceivedraciallyor
religiouslymotivatedcrimebasedoninformationsupplied
ininterviewswith23,500ethnicminorityandimmigrant
people across the EU. EU-MIDIS results indicated that
between57%and74%ofincidentsofassaultorthreats,
dependingonthedifferentrespondentgroupssurveyed,
werenotreportedtothepolice.Inthisregard,andinthe
generalabsenceofalternativesourcesofdatacollection
onracistcrimesuchasvictimisationsurveysinthestyleof
EU-MIDIS,itshouldbekeptinmindthat,inalllikelihood,
officialdatawillrepresentonlyaminorityofincidentsthat
actuallytakeplace.Nationallyrecordedstatisticscanonlybe
understoodasrepresentingthosefewincidentsthatcome
totheattentionofthepoliceandareprocessedthrough
MemberStates’criminaljusticesystems.

84 Bulgaria,Български хелзинкски комитет(2009).
85 FRA(2009).
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Official data not  
systematically available

Officialnationaldatatend
eithernot tobecollected
ormadepublicallyavailable

Limited

Limitedreportingonahand-
fulofinvestigationsandcourt
cases,and/orfocusongen-
eraldiscriminationthatcan
includeracistcrime

Good

Agoodsystemexiststoregister
crimes,and/orsystemfocuses
onright-wingextremismand/
oranti-Semitism

Comprehensive

Extensive data collection,
withdetailtypicallyprovided
aboutvictimcharacteristics,
placeofvictimisationetc.

Bulgaria
Cyprus
Greece

Portugal
Spain

Estonia
Hungary

Italy
Latvia

Lithuania
Luxembourg

Malta
Netherlands

Romania
Slovenia

Austria
Belgium

CzechRepublic
Denmark

France
Germany
Ireland
Poland

Slovakia

Finland
Sweden

UK

Source: FRA, 2010

Table 6.1: Status of official criminal justice data collection mechanisms on racist crime in the EU27 

Table 6.2: Trends in officially recorded racist crime, 2000-2009

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009

% 
change
2008-
2009

% 
change
2000-
2009

Belgium 757
crimes 751 727 848 1,021 1,272 1,375 1,304 1,188 1,053 -11.4% +8.5%

Czech 
Republic

364
crimes 452 473 335 364 253 248 196 217 265 +22.1% -6.0%

Denmark 28
incidents 116 68 53 37 87 227 35 175* 306 +74.9% +89.1%

Germany - 14,725
crimes 12,933 11,576 12,553 15,914 18,142 17,607 20,422 19,468 -4.7% +8.2%

2001-2009

France 903
reports 424 1,317 833 1,574 979 923 723 864 1,841 +113.1% +6.1%

Ireland 72
reports 42 100 62 84 94 173 214 172 128 -25.6% +27.9%

Austria 450com-
plaints 528 465 436 322 406 419 752 835 791 -5.3% +11.3%

Poland 215
crimes 103 94 111 113 172 150 154 122 109 -10.7% -1.5%

Slovakia 35
crimes 40 109 119 79 121 188 155 213 132 -38.0% +31.6%

Finland 495
crimes 448 364 522 558 669 748 698 1,163* 1,385 +19.1% +33.1%

Sweden 2,703
crimes 2,785 2,391 2,436 2,414 2,383 2,575 2,813 4,826** 4,707 -2.5% +10.3%

England
&Wales

47,701
incidents 53,121 54,858 49,344 54,157 57,863 60,926 62,071 58,445 55,862 -4.4% +2.2%

Scotland
1,699

offences 2,673 3,097 3,856 4,294 4,474 4,543 4,564 +0.5% +18.1%
2002-2009

Northern
Ireland

1,006
incidents 1,183 1,044 1,036 -0.8% -0.5%

2002-2009

Notes:  * Not comparable with previous years due to changes in the incident counting rules. ** Not comparable with previous years 
due to changes in the definition of hate crime.

Source: FRA, 2010
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able,onlyonethirdofMemberStatesindicateanincrease.
InFrance,the113%riseinrecordedracistcrimeinthe
period2008-2009largelyreflectsasignificantincreasein
recordedanti-Semitismduring2009(seeTable6.3),which
occurredaroundthetimeofIsraeliinterventionsinGaza.
Tothisend,itcanbededucedthateventselsewhereinthe
worldcanhaveanimpactonmanifestationsofracismatthe
MemberStatelevel.Herein,comparisonofdatabetween
twoyearscanhighlighttheinfluenceofparticulareventson
fluctuationsinracistcrime,whiletheanalysisofdataover
severalyearsallowsforanassessmentofgeneraltrends
thatarenotsubjecttosporadicinfluences.

6.6.2. Trends in anti-Semitism

GivenEurope’shistoryinthetwentiethcentury,theneedto
collectdataspecificallyonanti-Semitismremainsimport-
ant.However,onlysixMemberStatescollectsufficiently
robustcriminaljusticedataonanti-Semiticcrimeforatrend
analysis.

LookingatTable6.3,thepictureofanti-Semiticcrimethat
emergesisasfollows:

• between2001and2009fouroutofsixMemberStates,
forwhichatrendanalysiswasundertaken,experienced
anoverallupwardtrend,whiletworemainedstable;

• incomparison,between2008and2009fiveoutofsix
MemberStatesshowedanupwardtrendandonea
downwardone.InthecaseofAustria,therecorded
figuresareconsistentlylowereachyear,andtherefore
thenotable47.8%decreasebetween2008and2009

inrecordingpractices.However,MemberStateswithlow
absolutefigures,suchasDenmark,tendtoshowthemost
significantpercentagechangesfromyeartoyear.Therefore,
fluctuationsinrecordedcrimeinthesecountrieshaveto
beinterpretedcautiously.Inaddition,in2008Denmark,
FinlandandSwedenchangedtheirsystemofrecording
racistcrime,whichresultedinnotableincreasesinrecorded
crimebetween2007and2008,andcontinuinghighlevels
ofrecordedracistcrimein2009incontrastwithearlierperi-
ods.Asaresult,long-termtrendanalysisofdataforthese
countrieshastobetreatedwithcautionandcontextualised
withrespecttochangesindatacollectionpractices.With
thisinmind,Table6.2showsthefollowing:

• duringtheperiod2000-2009,10ofthe12Member
States,whichpublishsufficientcriminaljustice
dataonracistcrimetobeabletoundertakean
analysisoftrends,experiencedanupwardtrend
inrecordedracistcrime.TheCzech Republic
andPolandexperiencedadownwardtrend;

• lookingonlyatthemostrecenttwoyearsforwhich
dataisavailableforcomparison–2008to2009–four
ofthe12MemberStateswhichcollectsufficient
criminaljusticedataonracistcrimeexperienced
anupwardtrendinrecordedracistcrime.86

Insum,lookingatoveralllong-termtrendsinrecordedracist
crimefrom2000to2009,apictureemergesofageneral
increaseinthemajorityofMemberStateswheresufficient
dataisavailableforanalysis.Incomparison,whenlookingat
trendsbetweenthelatesttwoyearsforwhichdataisavail-

86 FortheUK,theoveralltrendinrecordedcrimeisbasedondatafor
EnglandandWales.ThisreflectstherelativepopulationofEngland
andWalesincomparisonwithScotlandandNorthernIreland.In
Scotland,recordedracistincidentsshowedayear-on-yeardownward
trendovertheperiodof2006-2007to2008-2009.Seewww.scotland.
gov.uk/Publications/2010/04/26153852/8

Table 6.3: Trends in recorded anti-Semitic crime, 2001-2009

2001 2002 2003 2004 2005 2006 2007 2008 2009
% 

change
2008-2009

% 
change

2001-2009

Austria 3 20 9 17 8 8 15 23 12 -47.8% +9.1%

France 219 936 601 974 508 571 402 459 815 +77.6% +0.4%

Germany 1,629 1,594 1,226 1,346 1,682 1,662 1,561 1,496 1,520 +1.6% +0.3%

Netherlands* 41 60 50 58 65 108 50 49 67 +36.7% +4.0%

Sweden 115 131 128 151 111 134 118 159 250 +57.2% +10.3%

UK** 310 350 375 532 459 598 561 546 926 +69.6% +25.7%

Notes:  * Statistics of the Dutch Public Prosecution Service: number of discriminatory incidents where anti-Semitism was identified, 
but which might not relate specifically to anti-Semitic crime.

** The UK data is from the ‘Community Security Trust’, an independent Jewish organisation, which is used as source material 
by official government publications in the UK.

In addition to the Member States listed here, the Centre for Equal Opportunities and Racism (CEOOR) in Belgium also releases 
official statistics on complaints of anti-Semitism, but these statistics go beyond addressing just racist crime. For more 
information, see FRA (2010).

Source: FRA, 2010

www.scotland.gov.uk/Publications/2010/04/26153852/8
www.scotland.gov.uk/Publications/2010/04/26153852/8
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veryslightincreasesarerecorded.ForFrance,nodiscern-
iblelong-termtrendcanbenoted.However,theone-year
trendanalysisbetween2008and2009showsaverydif-
ferentpattern,asFrancehasa40%increaseinrecorded
crimewithanextremistright-wingmotive,whileSweden
showsamajordecreaseinextremistright-wingcrimein
this12-monthperiodandGermanyshowsaslightdecrease.
These12-monthfluctuationscouldreflecteitheranactual
increaseordecreaseintheactivitiesofright-wingextrem-
ists,particularlywithregardtoInternet-basedcrime.Itcan
alsoindicatepotentialimprovementsordownturnsinthe
detectionandprosecutionoftheseactivitiesbycriminal
justiceagenciesinthesefourMemberStates,whichmight
beexplainedbyfactorssuchasshiftingpolicepriorities
andresourceallocation.Atthesametime,the(historical)
focusinsomeMemberStatesondatacollectionconcern-
ingcrimeswithanextremistright-wingmotiveneedsto
becontextualisedagainstmanifestationsof‘racist’and
related‘hate’crimeswheretheperpetratorshavenopoliti-
cal‘extremistright-wing’motivation.Evidencefromthe
Agency’sEU-MIDISsurvey,asreportedinlastyear’sAnnual
Report,indicatesthattheinvolvementofpersonswithsuch
abackgroundis,accordingtorespondentswhoindicated
theywerevictimsofraciallymotivatedcrime,verylimited
withrespecttoincidentsthatcouldbeconsideredas‘racist’.

EvidencefromtheFRA’sRAXENresearchteamsindicates
increasedInternetuse,includingtheuseofsocialnetworks,
bydifferentindividualsandgroupsinthepromotionand
perpetrationofhatecrimeagainstparticulargroupsinsoci-
ety.87Inthisregard,itisnotablethat18MemberStates
stillhavetoratifytheadditionalprotocoltotheCouncilof
Europe’sConventiononCybercrimeconcerningthecriminali-
sationofactsofaracistandxenophobicnaturecommitted
throughcomputersystems.TwelveEUMemberStateshave
alreadysignedtheCouncilofEuropeconvention.

87 DatacollectedintheEU27aspartoftheFRAresearchstudyon‘Racist
andrelatedhatecrimesintheEU’,whichwassubmittedtothe
AgencyinSeptember2010andwillbepublishedafteranalysis.

hastobeputintoperspectiveasbasedononlyeleven
crimes.Alsothe36.7%increaseinincidentsinthe
Netherlandsisbasedon18recordedcasesmorein
2009,comparedwith2008.Incomparison,inFrance,
andalsopotentiallyintheUKandSweden,thenotable
increasesinrecordedanti-Semiticcrimecanbecautiously
attributedtotheinfluenceofeventsconcerningIsraeland
Palestinein2009–asnotedintheprevioussub-section.

6.6.3. Trends in right-wing extremism

Inlinewiththefocusondatacollectiononanti-Semitismin
Europe,anothertraditionalareafordatacollectioninsome
MemberStatesconcernstheactivitiesofright-wingextrem-
istgroupswithregardtoracistandrelatedhatecrimes.To
date,onlyfourMemberStatescollectcriminaljusticedata
thatissufficientlyrobusttoallowforacomparisonoftrends
incrimewithanextremistright-wingmotive.

LookingatTable6.4,themostnotablelong-termincrease
inrecordedcrimewithanextremistright-wingmotivecan
benotedinGermany,whereasinAustriaandSweden

Table 6.4: Trends in recorded crime with an extremist right-wing motive, 2000-2009

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009
% 

change
2008-2009

%  
change

2000-2009

Austria 291 301 261 264 189 188 204 280 333 356 +6.9% +1.8%

Germany - 10,054 10,902 10,792 12,051 15,361 17,597 17,176 19,894 18,750 -5.8% +16.6%
2001-2009

France 207 198 179 148 461 419 301 247 129 181 +40.3% +0.1%

Sweden 566 392 324 448 306 292 272 387 667* 538 -19.3% +2.3%

* Not comparable with previous years due to changes in the definition of crimes with an extremist right-wing motive.

Anti-Semitism in the EU
InApril2010,theFRApublishedaSummary overview 
of the situation of anti-Semitism in the European Union 
in the period 2001-2009.Thisisthesixthupdateofthe
2004reportonmanifestationsofanti-Semitisminthe
EU;itcontainsgovernmentalandnon-governmental
statisticaldatacovering2001to2009forthoseEU
MemberStatesthathaveofficialorunofficialdataand
statisticsonanti-Semiticincidents.

For more information, see: 
http://fra.europa.eu/fraWebsite/research/publications/publications 
_per_year/2010/pub_cr_antisemtism_update_2010_en.htm

FRA ACTIVITY 

http://fra.europa.eu/fraWebsite/research/publications/publications _per_year/2010/pub_cr_antisemtism_update_2010_en.htm
http://fra.europa.eu/fraWebsite/research/publications/publications _per_year/2010/pub_cr_antisemtism_update_2010_en.htm


Fundamentalrights:challengesandachievementsin2010

124

ofgrounds(farbeyondprovisionsintheFrameworkDecision
onRacismandXenophobia).Thesepromisingpracticesare
beingdrivenbothbygovernmentalandnon-governmental
initiativesforchange.Forexample,intheCzech Republic, 
acounsellingcentreInlustitia,whichwasestablishedin
2009byanNGO,focusesonvictimsofdifferentformsof
hate-motivatedviolence.

Nationalinitiativesduring2009and2010includethesetting
upofagovernmentworkinggroupinFinlandthatlooks
intoextendingthescopeofthecurrentFrameworkDecision
onRacismandXenophobiatoincludehatecrimeacrossa
rangeofgrounds.Theworkinggroupsubmittedareportto
Parliamenton12February2010.InLithuania,inJune2009,
hate-motivatedcrimesacrossdifferentgroundswereadded
tothelistofaggravatingcircumstancesinthecountry’s
criminalcode,includingthegroundsofsexualorientation
anddisability.InScotland(UK),akeypieceoflegislation
wasenactedin2009whichprotectsvictimsofcrimewho

6.6.4.  The Council Decision on Racism 
and Xenophobia 

By28November2010,theCouncilFrameworkDecisionon
RacismandXenophobiashouldhavebeentransposedin
MemberStates’nationallaws.88

AccordingtoinformationcollectedbytheAgency,atthe
beginningofSeptember2010fiveEUMemberStateshad
takenmeasurestotransposetheframeworkdecision.In
othereightMemberStates,existinglegislationwascon-
sideredasalreadymeetingorsurpassingprovisionsinthe
frameworkdecision.InsomeoftheseMemberStatesexist-
inglegislationextendsto‘hatecrime’motivatedbyother
grounds.TheremainingMemberStateswerestillinthe
processoftransposingtheframeworkdecisionandnotify-
ingtheirimplementingmeasurestotheEuropeanCom-
mission−whichisresponsibleformonitoringthesituation.
Assoonasthisprocessiscompleteandtranslationsare
available,theEuropeanCommissionwillstartitsanalysis
ofthetranspositionoftheFrameworkDecision.

6.6.5. Developments at national level

Againstthisbackground,somepromisingpracticescanbe
notedfrom2009and2010thatreflectvariousattemptsto
addressracistcrimeinlinewithlegislativedevelopments,
datacollectionandconcreteinitiatives.Amongstthelatter
isthecontinuedcommitmentofthepoliceforceinIreland
toadiversitystrategyfortheyears2009-2012,whichwill
encompassthepolicingofvictimsofracism.Otherpromis-
inginitiativeshaveemergedfromtheNGOcommunity,and
includeexamplessuchastheestablishmentofalegalaid
packageforvictimsbytheNGO‘PeopleagainstRacism’
inSlovakia.

Inparalleltoimprovementsinresponsestoracistandreli-
giouslymotivatedhatecrime,someofthemostnotable
developmentsthataretakingplaceinMemberStatesrelate
tobroaderresponsestohatecrimethatencompassarange

88 CouncilFrameworkDecision2008/913/JHA,OJ2008L328,p.55.

Ethnic profiling and low levels of trust in police
In2010,theFRAlaunchedaGuidetoassistlawenforcementofficersinunderstandingthedifferencesbetween
legitimateusesofprofilingasaninvestigatorytoolandprofilingthatbreachesrulesonnon-discrimination.Italso
featuredexamplesofgoodpracticefromvariousEUMemberStates.TheGuideisaccompaniedbyaData in Focus
Reportonpolicestopsandminorities,whichpresentsdatafromtheFRAEU-MIDISsurveycomparingtheexperiences
andperceptionsofpolicestopsamongminorityrespondentsandmajorityrespondentslivinginthesameareasin
10MemberStates.TheresultsfromEU-MIDIS,togetherwiththefindingsoftheGuide,indicatethatlevelsoftrustin
thepolicedeclineifminoritiesperceivetheyexperiencediscriminatorytreatmentfromthepolice–theimplications
ofwhicharethatminoritieswhoarevictimsofraciallymotivatedcrimearelikelynottoreporttheirvictimisationto
thepolicebecauseoflackoftrust.

FRA (2010), Understandingandpreventingdiscriminatoryethnicprofiling:Aguide; FRA (2010), EU-MIDISDatainfocus4:Policestopsandminorities,
both available at: http://fra.europa.eu/fraWebsite/research/publications/publications_en.htm

FRA ACTIVITY 

Three forthcoming surveys and 
a report on hate crime
In2011,theFRAispreparingareportonracistand
relatedhatecrime.Thisreportistobecomplemented
bythreelarge-scalesurveysthattheAgencywillcarry
outin2011and2012.Thesurveysweredeveloped
inthecourseof2010andwillvariouslyrecordmani-
festationsof‘hatecrime’,namely:anEU-widesurvey
onviolenceagainstwomen;anEU-widesurveyon
discriminationandvictimisationagainstmembersof
theLGBTcommunity,aswellasasurveyinselected
MemberStatesofmanifestationsofanti-Semitism.
Thelatterwillsystematicallyexploretheexperiences
ofEurope’sJewishpopulationswithrespecttoboth
reportedandunreportedexperiencesofhatecrime.
Formoreonrelatedwomen’sandLGBT issues,see
Chapter5onequalityandnon-discrimination.

FRA ACTIVITY 

http://fra.europa.eu/fraWebsite/research/publications/publications_en.htm
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Thecollectionofdatathatisdisaggregatedaccordingto
racialorethnicorigin,inlinewiththerecommendations
ofECRIandCERD,remainsanopenchallengeformany
MemberStates.DevelopmentsinMemberStatessuchas
France,wherethecollectionofthisdatahastraditionally
notoccurred,mayencourageotherMemberStatestofol-
lowsuit.

Giventhatracistcrimecontinuestobeaproblemthrough-
outmuchoftheEU,itisclearthatmanyMemberStates
stillneedtocommittoaddressingracistcrimethrougha
combinationofthefollowing:changesinthelaw(inline
withtheFrameworkDecisionandtheCouncilofEurope’s
ConventiononCybercrime);improvementsincriminaljus-
ticedatacollectionandreportinginthepublicdomain;and
actiononthegroundtopreventandrespondtoracistcrime.

aretargetedasaresultofhatredoftheiractualorpresumed
sexualorientation,transgenderidentityordisability.89

ItisalsonotablethatinFinland,SwedenandtheUK(data
collectionsystemsdifferbetweenEnglandandWales,and
NorthernIreland)officialdatacollectionalreadyprovides
figuresonarangeofhate-motivatedcrimes;includingsex-
ualorientationanddisability.InSweden,categorisation
ofhatecrimebytheSwedishNationalCouncilforCrime
Prevention(Brottsförebyggande rådet,Brå)extendstoanti-
RomaandIslamophobichatecrime.AuthoritiesinGermany
alsomakeavailablesomedataonpoliticallymotivatedhate
crimescommittedbecauseofthevictim’ssexualorientation
ordisability,althoughthelabelof‘politicallymotivated’
wouldseemtonarrowthescopeforincluding‘everyday’
crimesthatarecommittedbythosewithoutanypolitical
motivation.

When looking to comparepracticesacross the EUand
betweenMemberStates,itshouldbeemphasisedthatthere
isoftengreatvariationatregionallevelwithinaMember
State.Forexample,withrespecttoSpain,Cataloniacur-
rentlyhasthemostcomprehensivedatacollectiononand
responsestohatecrimeinthestateacrossarangeofdif-
ferentgrounds.

It appears that themostprogressivedevelopments in
responsetoabroadrangeofhatecrimesaretypically
emerginginthoseEUMemberStatesthathavebeenatthe
forefrontofaddressingracistcrime.Theimplementationof
theFrameworkDecisiononRacismandXenophobia–both
intermsofitslegaltranspositionandimplementationon
theground–willbeevaluatedbytheEuropeanCommission
induecourse.

Outlook
Thesuccessfuluseofdiscriminationtestingasameansof
monitoringtheprevalenceofdiscriminationandproving
discriminatorypracticesintheemploymentandhousing
sectorsbysomeMemberStatesevidencesthevalueofthis
technique.Asaresultofsuchsuccess,itisanticipatedthat
suchtestingcouldbecomemorecommonacrosstheEU.

Greaterunderstandingofmentalhealthissuesfacingminor-
itieswillneedtobedevelopedinordertoensureequality
intheenjoymentofgoodhealth.ExistinginitiativesatEU
levelbytheEuropeanCommissionandtheSocialProtection
Committeecouldhelptoencouragethespreadofthose
positivepracticesdiscussedabovetootherMemberStates.

Combatingsegregationineducationinthecomingyears
willneedtobeaccompaniedbymeasurestopreventhar-
assmentanddiscriminationwithinthemainstreameduca-
tionsysteminordertoensurethatminoritiesareableto
participateeffectively.

89 UK,Offences(AggravationbyPrejudice)(Scotland)Act2009(asp8).
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EUUN & CoE

11 May – CoE Committee of Ministers issues a recommen-
dation on the Council of Europe Charter on Education for 

Democratic Citizenship and Human Rights Education

20 May – European Court of Human Rights rules in the 
Kiss v. Hungary case on the right to vote of persons who 
are under guardianship due to a mental health problem

4 June – European Commission for Democracy through 
Law (the ‘Venice Commission’ is a CoE advisory body 

established in 1990) issues comments on the recommen-
dations concerning ‘Equal access to local and regional 

elections’

21 October – Venice Commission issues an interpreta-
tive declaration to the code of good practice in electoral 
matters on the participation of people with disabilities 

in elections

January

January

January

February

March

April

May

June

July

August

September

October

November

December Beginning of 2011 - EU adopts a regulation on the 
citizens’ initiative (14 February 2011)

February

February

March

April

May

June

July

August

September

October

November

December

27 October – European Commission adopts EU Citizenship 
Report 2010 that is accompanied by a report on the 
progress towards effective EU Citizenship 2007-2010 and 
a report on the 2009 European Parliament elections

31 March – European Commission proposes a regulation 
on the citizens’ initiative to be adopted in early 2011 by 
the Council
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ThischaptercoversdevelopmentsinEUandMemberState
policiesandpracticesintheareaofparticipationofEUciti-
zensintheEU’sdemocraticfunctioning.Asthismarksthe
firsttimetheFRAhasreportedondevelopmentsinthis
areathefollowingsectionswillserveasastartingpoint
ofatrend-orientedanalysisthatwillbeconductedinthe
yearstocome.Thechapterbeginswithanoverviewofthe
currentsituationofnon-nationalEUcitizens’involvement
inelections.1Itthenexaminesthecircumstancesinwhich
therighttovotehasbeenlimitedwithrespecttodisabil-
ity.Thechapterconcludesbyconsideringvariousformsof
participatorydemocracy,notinginparticulartheEuropean
Citizens’Initiative.

7.1.   Participation in elections  
by non-national EU citizens

7.1.1. The right to vote in elections

Article22oftheTreatyontheFunctioningoftheEuro-
peanUnion(TFEU)providesthatEUnationalsresidingin
aMemberStateotherthantheirMemberStateoforigin
havetherighttovote(otherwiseknownasactivevoting
rights)andtherighttobeelected(alsoknownaspas-
sivevotingrights)inmunicipalandEuropeanParliament

1 Articles39and40,CharterofFundamentalRightsoftheEuropean
Union.

Participation of EU citizens 
in the Union’s democratic 
functioning

The entry into force of the Lisbon Treaty and the now binding nature of the Charter of Fundamental Rights of 
the European Union have given new impetus to questions related to the participation of European Union (EU) 
citizens in the Union’s democratic functioning. With the landmark judgment of the European Court of Human 
Rights (ECtHR) in relation to the right to vote, this area of law will play a vital role in ensuring the participation 
of EU citizens. 2010 also witnessed more intensive discussions on the European Citizens’ Initiative, which is a new 
and potentially powerful participatory tool at EU level. Though it is too early to evaluate the full impact of this 
new mechanism, the Citizens’ Initiative should help bring EU citizens closer to the important issues of European 
integration.

7

Keydevelopmentsintheareaofparticipation:

• asaresultofthelowparticipationratesofnon-national
EUcitizensinmunicipalandEuropeanParliamentelections,
discussionsonelectoralreforminthisareabegan;

• theECtHRextendeditscaselawontherighttofreeelections
(Article3ofProtocolNo.1totheEuropeanConventionon
HumanRights(ECHR));

• followingpoliticalconsensusontheCitizens’InitiativeRegulation
attheendof2010,theregulationwasformallyadoptedin
February2011andcanbeappliedasof1April2012.

elections.TheserightsarealsoenshrinedinArticles39
and40oftheoftheCharterofFundamentalRightsof
theEuropeanUnion.Morespecifically,therighttovotein
EuropeanParliamentandmunicipalelectionsisregulated
bysecondarylaw.2

2 CouncilDirective94/80/EC,OJ1994L368,p.34,andCouncil
Directive93/109/EC,OJ1993L329,p.38.
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7.1.2.  Participation in European  
Parliament  elections: problems 
and reforms

AccordingtotheEuropeanCommission,therehasbeena
steadydecreaseinvoterparticipationinEuropeanParlia-
mentelectionssincethefirstdirectEuropeanParliament
electionin1979–only43%turnoutinthe2009elections.3
Itseemsthatthisdecreaseisnotduetothemigrationof
EUcitizensbetweenMemberStatesasfiguresindicatethat
citizenswhohavechangedtheircountryofresidenceusu-
allyregistertovoteinEuropeanParliamentelectionsinthe
MemberStateofresidence.Theproportionofnon-national
citizensregisteredtovoteinaMemberStatereached11.6%
in2009,comparedwith5.9%in1994.However,duetolack
ofdata,theEuropeanCommissioncouldnotsurveythe
situationinall27MemberStates.Theinformationgathered
bytheFRAconfirmsthislackofavailabledata:manyEU
MemberStatesdonotkeeprecordsofthenumberofregis-
terednon-nationalEUcitizenswhileonlyasmallnumberof
MemberStateshavecollecteddisaggregateddataonhow
manynon-nationalEUcitizenshaveactuallytakenpartin
theEuropeanParliamentelections.Forexample,inCyprus
duringthelast2009EuropeanParliamentelections,3,392
non-nationalEUcitizensvotedoutof6,458registerednon-
nationalEUcitizens,4andinFinland,2,231non-nationalEU
citizensvotedoutof6,211registered.5

IntheEUCitizenshipReport2010,6theEuropeanCommis-
sionidentifiedproblemsencounteredbyEUcitizensliving
inaMemberStateotherthantheirownwhenbothvot-
ingandstandingforEuropeanParliamentelections.For
example,theearlypublicationofelectionresultscanbe
problematicasitmayinfluenceanongoingpollinanother
MemberState(thishappenedintheNetherlands).Another
significantproblemisthelackofinformationontopicssuch
asvotingrights,registrationproceduresfortheelectoralroll
andconditionsattachedtotherighttostandforelection.
TheEuropeanCommissioniscurrentlyassessingthesitu-
ationincountrieswheretheseproblemshavearisenand
hascalledonEUMemberStatestoaddresssomeofthese
issues.TheCommissionisalsoproposingreformstoimprove
EUcitizens’participation.

On20April2010,theEuropeanCommissionpublishedits
ActionPlanfortheimplementationoftheStockholmPro-
gramme.7For2011and2012,theCommissionannounced,
alegislativeproposalamendingDirective93/109/ECon
EuropeanParliamentelections.TheActionPlanalsoenvis-
agesthepublicationofareportonnationalpracticeson
electionsfortheEuropeanParliamentby2012.

3 EuropeanCommission(2010a),pp.3ff.
4 InformationsuppliedbytheCyprus,ElectionsServiceoftheMinistry

ofInterior.
5 StatisticFinland:www.stat.fi/til/evaa/kas.html.
6 EuropeanCommission(2010b),pp.17ff.
7 EuropeanCommission(2010c).

Furthermore, in2010theCommitteeonConstitutional
AffairsoftheEuropeanParliamentpreparedadraftreport
onelectoralreformattheEUlevel,aimingtomodifythe
Actof1976ontheelectionoftheMembersoftheEuropean
Parliament(MEPs).8Amongitsproposals,itraisedthepos-
sibilityofincreasingthenumberofMEPsby25MEPswho
wouldbeelectedbyasingleconstituencyformedofthe
wholeterritoryoftheEU.Also,thecreationoftransnational
electorallistscomposedofcandidatesfromatleastone
thirdoftheMemberStateswasproposed.Eachelector
wouldbeabletocasttheirvoteforthenationalorregional
listaswellasthenewlyestablishedEUconstituency.The
reportfurtherproposesestablishinganelectoralauthority
atEUlevelinchargeofregulatingtheproperconductof
theelection.ThedebateintheCommitteeisplannedfor
thespringof2011.

7.1.3. Participation in municipal elections

AccordingtotheStockholmProgrammeActionPlan,asecond
implementationreportofCouncilDirective94/80/ECwillbe
publishedby2011.Thisdirectivesetsouttheconditionsfor
theexerciseofactiveandpassivevotingrightsinmunicipal
electionsbyEUcitizensresidinginaMemberStateofwhich
theyarenotnationals.Withoutharmonisingtheelectoral
rules,thedirectiveaimstofacilitatetheparticipationin
municipalelectionsofEUcitizenswhohavedecidedto
resideinanotherMemberState.Themainachievementof
thedirectiveistheeradicationofthenationalityrequire-
mentwhichusedtobenecessaryinmanyEUMember
Statesinordertoexercisevotingrights.In2002,theEuro-
peanCommissionpublisheditsfirstreportontheDirective’s
implementation,whichconcludedthatthetransposition
processhadbeensuccessfullycompletedwithonlyafew
instancesofnon-compliance.9However,inpractice,thepro-
portionofnon-nationalEUcitizenswhoactuallyvotedin
municipalelectionswasratherlow.

TheFRAenquiredwhethersomeMemberStatesallowed
non-nationalEUcitizenstoparticipateinregionalornational
electionsorinnationalcitizens’initiatives.Itwasreported
thatnoMemberStategivesvotingrightstonon-national
EUcitizensinanyotherelectionsthanmunicipalandEuro-
peanParliamentelections.Sloveniaistheonlyexception
tothisasEUcitizensfromotherMemberStatesmayvote
inelectionsfortheNationalCouncil(thesecondchamber
ofparliament)wherebodiesrepresentativeofsocial,eco-
nomic,professionalandlocalinterestsareseated.Ifan
EUcitizenfromanotherMemberStateresidinginSlovenia
belongstooneofthesegroupsheorshewillbeableto
voteandtobeelected.InIreland,UnitedKingdom(UK)
citizensresidinginthecountrymayvoteinIrishgeneral
elections;however,onlyIrishcitizensareentitledtovote
inthepresidentialelections.

8 EuropeanParliament(2010a).
9 EuropeanCommission(2002).

www.stat.fi/til/evaa/kas.html
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7.2.   The limitation of voting  
rights in the case of 
disability

ThecaseofAlajos Kiss v. Hungary12concernedacitizen’s
activerighttovote.TheECtHRfoundthattheautomatic
disenfranchisementofapersonunderguardianshipdueto
amentalhealthproblemconstitutesaviolationofArticle
3ofProtocolNo.1totheECHR.AccordingtotheConstitu-
tionofHungary,apersonplacedunderguardianshipdoes
nothavetherighttovote.Theapplicantwasdiagnosed
withapsychiatricconditionandwasplacedunderpartial
guardianship.Helaterrealisedthathisnamewasnoton
theelectoralregisterandthathecouldnotvoteintheleg-
islativeelectionsof2006.TheECtHRrejectedthevalidity
ofanabsolutebanonvotingbeingimposedonanyperson
underpartialguardianshipirrespectiveofhisorheractual
faculties.TheECtHRstatedthat“asingleclassofthosewith
intellectualormentaldisabilitiesisaquestionableclassifica-
tion,andthecurtailmentoftheirrightsmustbesubjectto
strictscrutiny”.13TheECtHRheldthatonlyanindividualised
judicialevaluationcouldhavelegitimisedtherestrictionon
theapplicant’svotingrights.

Lastyear’sFRAAnnualReportreportedonissuesrelated
totheaccessibilityofvotingstationsduringtheEuropean
Parliamentelectionsforpersonswithdisabilities.14Addi-
tionalworkwascarriedoutduringthisreportingperiod:
OnesurveyontheaccessibilityofpollingstationsinPoland
revealedthatprotectingtherighttovoteisstillsubjectto
challenges.AccordingtotheLawontheElectionofthePres-
identoftheRepublicofPoland(amendedon19November

12 ECtHR,Alajos Kiss v. Hungary,No.38832/06,20May2010.The
judgmentisanalysedin-depthbytheEuropeanUnionAgencyfor
FundamentalRights(FRA)(2010a).Foradescriptionoftheoverall
FRAdisabilityproject,see:http://fra.europa.eu/fraWebsite/
research/projects/proj_disability_en.htm

13 ECtHR,Alajos Kiss v. Hungary,Ibid.,paragraph44.
14 FRA(2010b),‘Chapter8’,Annual Report 2010.

Itshouldbenotedthatalmostnodataisavailableconcern-
ingtheactualparticipationofnon-nationalEUcitizensin
municipalelections,whichissimilartothesituationinrela-
tiontoEuropeanelections,asnotedabove.Dataconcerning
thenumberofnon-nationalEUcitizenswhoareregistered
votersareavailableandwerepublishedbytheCommission
initsabovementionedreportonmunicipalelectionsandinits
2010reportonEuropeanelections.10However,onlyalimited
numberofMemberStatescollectdataonthenumberofnon-
nationalEUcitizenswhoactuallyvoteatmunicipalelections.
Forexample,intheUKthefiguresthatarecollatedbythe
OfficeforNationalStatisticsshowthattherewere953,339
EUcitizensregisteredtovoteintheUKon1December2008,
and955,844onthesamedatein2009.Statisticsfor2010
arecurrentlyunavailable.Figuresproducedbythesamebody
showthatthenumberofEUcitizensresidentintheUKwas
2,183,000in2009and2,115,000in2008.Theproportionof
EUresidentsintheUKwhovotedinlocalelectionsamounted
to44%in2008andto45%in2009,respectively.11

Duringthereportingperiod,theECtHRfurtherdevelopedits
caselawontherighttofreeelections(Article3ofProtocol
No.1totheECHR)byhandingdown10judgmentsonthat
issue.FiveofthosecasesconcernedEUMemberStates–
Austria,Greece,Hungary,RomaniaandtheUK.Thecases
dealtwiththerighttovote–theactivevotingright–andthe
righttostandforelections–thepassivevotingright.They
areparticularlysignificantsincetheyarelikelytoinfluence
theinterpretationoftheinstrumentsthatcurrentlyregulate
therightofEUcitizenstovoteinmunicipalandEuropean
Parliamentelectionssincetheyaredealingwithlimitations
tovotingrights.Thenextsectionwilllookatoneparticular
typeoflimitationlinkedtodisabilities.

10 EuropeanCommission(2010a).
11 UnitedKingdom,TheOfficeforNationalStatistics(ONS).Figuresare

estimatesandaredeterminedthroughtheAnnualPopulationService
whichistheLabourForceSurveyplusvarioussampleboosts.The
figuresarefortheperiodofJanuarytoDecemberofeachyear.

Political participation rights of persons with mental health problems and persons 
with intellectual disabilities in EU Member States

Inthecontextofitsdisabilityproject,in2010theFRApublishedareportontheRight to political participation of 
persons with mental health problems and persons with intellectual disabilities. Thereportpresentstheinternational
andEuropeanstandardsinthisfieldandprovidesalegalcomparativeanalysisofthesituationinEUMemberStates.Its
findingsshowthatinamajorityofEUMemberStates,personswithdisabilities,whohavelosttheirlegalcapacity,are
deprivedoftheirvotingrights.ThesefindingsraiseanissueofcompatibilitywiththeUnitedNations(UN)standards
asguaranteedinArticle29oftheUNConventionontheRightsofPersonswithDisabilities(CRPD).

FRA (2010),TherighttoPoliticalParticipationofPersonswithMentalHealthProblemsandPersonswithIntellectualDisabilities,available at: 
http://fra.europa.eu/fraWebsite/research/publications/publications_en.htm.

FRA ACTIVITY 

http://fra.europa.eu/fraWebsite/research/projects/proj_disability_en.htm
http://fra.europa.eu/fraWebsite/research/projects/proj_disability_en.htm
http://fra.europa.eu/fraWebsite/research/publications/publications_en.htm


Fundamentalrights:challengesandachievementsin2010

136

2009),personswithdisabilitiesareallowedtogivepower
ofattorneytoanotherperson,providedthathe/shelivesin
thesamemunicipalityandisnamedintheregisterofelec-
tors.AninquirybythePolishOmbudsmanhighlightedsome
challengesconcerningtheaccesstoelectionsofpersons
withdisabilities.ThePolishOmbudsmaninspectedalmost
100pollingstationsthatweresupposedlyfullyaccessible.
Theresultsofthismonitoringshowedthatalmostone-third
ofthemwerenotadaptedtowheelchairusers.

Inthecontextofitsworkintheareaofdisability,theFRA
closelycollaboratedwiththeEuropeanCo-ordinationForum
fortheCouncilofEuropeDisabilityActionPlan2006-2015
(CAHPAH)onthereinforcementofcivicrightsofpersons
withdisabilities.TheEuropeanCommissionforDemocracy
throughLaw(‘VeniceCommission’)adoptedaninterpreta-
tivedeclarationoftheCodeofGoodPracticeinElectoral
MattersontheParticipationofPeoplewithDisabilitiesin
Elections.15

7.3.   The European Citizens’ 
Initiative

TheLisbonTreaty16introducedelementsofparticipatory
democracyattheEUlevelforthefirsttimeintheEU’s
integrationprocess,notablytheEuropeanCitizens’Initia-
tive.Thistypeofinitiativeisrootedintheexperienceofa
smallnumberofEUMemberStates.Itwasfirstpromotedby
AustriaandItalyduringnegotiationssurroundingtheTreaty
ofAmsterdam;itwasthenintegratedintotheproposed
EuropeanConstitution.NowitisenshrinedintheTreatyon
EuropeanUnion(TEU).

Article11TEUexplicitlyrecognisestheaddedvalueofpar-
ticipatorydemocracy.Citizens’participationtakestwodiffer-
entforms.First,through“publicexchanges”,“dialoguewith
representativeassociationsandcivilsociety”and“consulta-
tions”–thesemechanismsarenowforeseeninArticle11(1)-
(3)TEU.Consultationshaveincreasedinnumber:in2009,
theEuropeanCommissionorganised68consultations17
ofwhichtwodealtwithfundamentalrightsandjustice

15 EuropeanCommissionforDemocracythroughLaw(‘Venice
Commission’)(2010a).

16 Formoreinformation,seeitsonlyrecital,wherebyitaimedat“…
enhancingthe…democraticlegitimacyoftheUnion”.

17 www.ec.europa.eu/yourvoice/consultations/2009/index_en.htm.

matters;18andin2010,theEuropeanCommissionlaunched
95consultations,sevenoftheseonfundamentalrightsand
justice-relatedissues.Thesecondformofcitizens’partici-
pationisprescribedinArticle11(4)TEUontheEuropean
Citizens’Initiative,aninstitutionofsemi-directdemocracy,
wherebypopularparticipationinpublicaffairsisintegrated
asanelementofrepresentativedemocracy,whichwillnow
bediscussedingreaterdetail.19

WiththeEuropeanCitizens’Initiative,theLisbonTreatyintro-
ducedanewformofpublicparticipationintheEuropean
Union.Article11(4)TEUprovidesthat“notlessthanone
millioncitizenswhoarenationalsofasignificantnumber
ofMemberStatesmaytaketheinitiativeofinvitingthe
EuropeanCommission,withintheframeworkofitspow-
ers,tosubmitanyappropriateproposalonmatterswhere
citizensconsiderthatalegalactoftheUnionisrequired
forthepurposeofimplementingtheTreaties”.Inaccord-
ancewithArticle24oftheTreatyontheFunctioningofthe
EuropeanUnion(TFEU),theEuropeanParliamentandthe
Councilhadtodeterminetheconditionsandprocedures
forsuchaninitiativetobefiled:aregulationadoptedin
accordancewiththeprocedureistodetermine,inparticular,
theminimumnumberofMemberStatesfromwhichsuch
citizensmustcome.

InlinewiththeActionPlanimplementingtheStockholm
Programme,therequiredregulationwastobeadoptedby
theendof2010.20InNovember2009,theEuropeanCom-
missionpublishedaGreenPaperonaEuropeanCitizens’
Initiative21whichservedasabackgrounddocumentforthe
publicconsultationcarriedoutfrom11November2009to
31January2010.Apublichearingtookplaceon22Febru-
ary2010.22On31March2010,theEuropeanCommission
submittedaproposalforaRegulationontheCitizens’Initia-
tivetotheEuropeanParliamentandtotheCouncilofthe
EuropeanUnion.23On14June2010,theCouncilreached
agreementonthedraftregulation.On15December2010
andon14February2011,theEuropeanParliamentand
theCouncil,respectively,adoptedtheregulationonthe
citizens’initiative.24

“Today we are a step closer in putting flesh to the spirit of 
the Lisbon Treaty: to create a participatory, inclusive and 
transparent EU for citizens.”

Jerzy Buzek, President of the European Parliament

18 www.ec.europa.eu/justice/news/consulting_public/
news_consulting_public_en.htm.

19 EuropeanEconomicandSocialCommittee(2010).
20 EuropeanCommission(2010c),p.17.
21 EuropeanCommission(2009a).Allrelevantdocumentscanbefound

ontheEuropeanCommissionwebsiteat:www.ec.europa.eu/dgs/
secretariat_general/citizens_initiative/index_en.htm.

22 EuropeanCommission(2010d).
23 EuropeanCommission(2010e).SeealsotheEuropeanEconomicand

SocialCommittee(2010)andCommitteeoftheRegions(2010)and
theEuropeanDataProtectionSupervisor(EDPS)(2010).

24 Regulation(EU)No.211/2011oftheEuropeanParliamentandofthe
Councilonthecitizens’initiative,OJ2011L65/1.

“[…] in the current debates that take place all over Europe 
concerning a democratic deficit of the institutions and the 
growing interests of democratic society and citizens in 
being more involved in the democratic process, the legis-
la tive initiative of citizens is increasingly regarded as a 
worthy corrector of the inevitable imperfections of indirect 
democracy.”

Venice Commission (2008a), paragraph 80.

www.ec.europa.eu/yourvoice/consultations/2009/index_en.htm
www.ec.europa.eu/justice/news/consulting_public/news_consulting_public_en.htm
www.ec.europa.eu/justice/news/consulting_public/news_consulting_public_en.htm
www.ec.europa.eu/dgs/secretariat_general/citizens_initiative/index_en.htm
www.ec.europa.eu/dgs/secretariat_general/citizens_initiative/index_en.htm




137

Theregulationrequiresonemillionsignaturestocome
fromatleastonequarterofallEUMemberStates.Only
EUcitizensareeligibletosignsuchaCitizens’Initiative.
Theinitiativeorganisersshouldformacitizens’committee
ofatleastsevenpersonsresidinginsevenEUMember
States.Aminimumnumberofsignatoriesisforeseenper
MemberState.25Withintwomonthsofitsreceipt,theEuro-
peanCommissionshallregistertheCitizens’Initiative,after
havingcheckedfouradmissibilitycriteria(Article4(2)of
theRegulation).Afterregistration,statementsofsupport
maybecollectedduringa12-monthperiod(Article5(5)of
theRegulation),eitheronpaperoronline.Astothelatter,
theCommissionmustprovideadequatesoftwarefreeof
chargetotheorganisers(Article6(2)oftheRegulation).
Theorganisersarefullyresponsibleforcomplyingwiththe
collectionprovisions(Article5(1)oftheRegulation),but
EUMemberStatesarerequiredtouse“appropriatechecks”
inordertoverifythecollectedsignatures(Article8(2)of
theRegulation).Oncetherequiredsignatureshavebeen
collected,theCommissionhasthreemonthstopreparea
communicationwithaninitialassessmentoftheInitiative.
AjointCommission-EuropeanParliamentpublichearing
willthenbeorganisedandalegislativeproposalshould
betabledwithinoneyearorinthenextWorkProgramme.
TheCommissionwillsubmittotheEuropeanParliamentand
theCouncilafirstimplementationreportthreeyearsafter
theentryintoforceoftheregulation.

Withoutwaitingfor theadoptionof theregulation,on
6October2010non-governmentalorganisationsGreen-
peaceandAvaazstatedthattheyhadalreadycollectedone
millionsignaturescallingforaEuropefreeofGMOs.The
campaignwaslaunchedinMarch2010,aftertheEuropean
Commissionannouncedthatitintendedtoauthorisethe
cultivationofaGMpotatovarietyintroducedbyBASF,break-
ingwithade factomoratoriumthattheEUhadobserved
since1998.26However,astheregulationwasnotinplace
atthattime,thecampaigncouldnotbecountedasthefirst
EuropeanCitizens’Initiative.

Outlook
Participationofnon-nationalEUcitizensinlocalandEuro-
peanelectionsisanintegralpartofthedevelopmenta
fullunderstandingofEuropeancitizenship.TheEuropean
CommissionhashighlightedshortcomingsinEuropeanPar-
liamentparticipation;theseshouldbeaddressedinthecom-
ingyears,beforethenextEuropeanParliamentelections,
togetherwithamoreambitiousreformoftheelectorallaw
oftheEuropeanParliament.Atlocallevel,thelowrateof
participationinelectionsofnon-nationalEUcitizensremains
anissuethatneedstobeaddressedinordertorealisethe

25 AnnexIoftheRegulation.Therequiredminimumnumbersamountto
thenumberofMembersoftheEuropeanParliamentelectedineach
MemberStatemultipliedby750.

26 AgenceFrance-Presse(2010).

rightsenshrinedinthe1994directiveandinArticle40of
theCharter.

ThepossibilityofparticipationofEUcitizensintheUnion’s
democraticfunctioningwassignificantlyenhancedbythe
adoptionoftheEuropeanCitizens’ Initiativeduringthe
reportingperiod.Theimportanceofthisnewtoolofsemi-
directdemocracyshouldnotbeunderestimated.Nowthat
theenablingregulationisinplace,EUMemberStateswill
needtoorganisestructuresatnationalleveltofacilitate
thegatheringofonemillionsignaturesneededtolaunch
theCitizens’Initiative.Atpresent,itistooearlytoevaluate
theimpactofthisnewmechanism.However,thereisno
doubtthattheCitizens’InitiativeshouldhelpbringEUciti-
zensclosertotheimportantissuesofEuropeanintegration.
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EUUN & CoE

20 July – European Commission proposes a directive  
on the right to information in criminal proceedings  
(‘letter of rights’)

20 October – EU adopts a directive on the right to inter-
pretation and translation in criminal proceedings

20 January – CoE Committee of Ministers issues recom-
mendation on probation rules

24 February – CoE Committee of Ministers issues recom-
mendation on effective remedies for excessive length of 

proceedings

17 November –  CoE Committee of Ministers issues rec-
ommendation on judges: independence, efficiency and 

responsibilities

30 November – in the Ahmadou Sadou Diallo case the 
International Court of Justice recognises the weight that 
is to be given to the findings of the human rights treaty 

bodies
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ThischaptercoversdevelopmentsinEUandMemberState
policiesandpracticesfortheyear2010intheareaofaccess
tojusticeincludingcriminallawandcivillaw,insofaras
thesefallwithinEUcompetence.Inordertogainacompre-
hensiveoverviewofthisarea,itshouldbereadtogether
withChapter9onProtectionofvictims,whichfocuseson
therightsofvictimsofcrimes,Chapter5onequalityand
non-discrimination,andChapter6onracismandethnic
discrimination,dealingwiththequestionsofrightsaware-
nessandequalitybodieswhicharealsorelevanttoaccess
tojustice.

Toprovideawidercontexttotheissuescoveredinthis
chapter,itisalsoworthnotingthreedevelopmentscon-
cerningEuropeanandinternationalcomplaintsbodies.First,
theTreatyofLisbonconferslegallybindingstatusonthe
CharterofFundamentalRightsoftheEuropeanUnionand
dissolvesthepillarstructureoftheEU,hencebroadening
thejurisdictionoftheCourtofJusticeoftheEU(CJEU).The
CouncilofEuropehasalsodevelopednewstandardsonjudi-
cialindependence,lengthofproceedingsandchild-friendly
justice.1Finally,ratificationbyMemberStatesoftheoptional
protocolstotheConventiononRightsofPersonswithDis-
abilities(CRPD)andtheInternationalCovenantonEconomic,
SocialandCulturalRights(ICESCR)allowsindividualstotake
individualcomplaintstotherelevantUNmonitoringbodies.2

1 CouncilofEurope,CommitteeofMinisters,(2010a),(2010b)and
(2010c).

2 Formoreinformation,seeChapter10on‘Internationalobligations’.

Access to efficient and 
independent justice

The 27 European Union (EU) Member States were found in violation of the European Convention on Human Rights 
(ECHR) 270 times in 2010 because court cases at national level were taking too long to be adjudicated. The right 
to have a case decided within a reasonable time frame is just one aspect of the right of access to justice. Access 
to justice is pivotal to ensuring that human rights standards are actually enforced in practice. It is also essential to 
ensuring the rights of the accused and suspects subject to investigation and prosecution. Since the entry into force 
of the Treaty of Lisbon in December 2009 and the momentum created by the new justice strategy, the Stockholm 
Programme, there have been important developments in this area. 

8

Keydevelopmentsintheareaofaccesstojustice:

• anEUDirectiveonTranslationandInterpretation3wasadopted
asafirststepintheimplementationoftheEURoadmapfor
strengtheningproceduralrightsofsuspectedoraccusedpersons
incriminalproceedings(the‘Roadmap’);4

• severalEUMemberStatesbeganreformoftheircourts,including
measurestoreducethelengthoflegalproceedingsandincrease
independence;

• severalMemberStatestookstepstostrengthenorcreate
NationalHumanRightsInstitutions(NHRIs).

8.1.   The concept of access  
to justice34

Therightofaccesstojusticeencompassestherighttoafair
trialandtherighttoaneffectiveremedyasguaranteedby
Article47oftheEUCharterofFundamentalRights,5Arti-
cles6and13oftheECHR,andArticles2(3)and14ofthe
InternationalCovenantonCivilandPoliticalRights.6Access
tojusticeincludesnotonlytherightsoftheaccusedinthe
criminalprocessandrespondentsinthecivilprocess,but

3 CouncilDirective2010/64/EU,OJ2010L280/1.Irelandannouncedits
wishtoparticipateinthedirectivebyusingitsopt-inoptionprovided
forinProtocol21oftheLisbonTreaty.TheUK,whichhasthesame
option,hasnotyetdecidedtodoso.

4 CouncilResolution,OJ2009C295/1.
5 CJEU,JoinedcasesC-154/04andC-155/04,paragraph126.
6 FRA(2010a).
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alsotherightsofvictimsandclaimants.Itisnotonlyaright
initself,butanenablingrightinthatitallowsindividualsto
enforcetheirsubstantiverightsandobtainaremedywhen
theserightsareviolated.

InanEUcontext,therightofaccesstojusticeisrecognised
byArticle47oftheEUCharterofFundamentalRights,as
wellasinthecaselawoftheCJEUandEUdirectivesinthe
areaofdiscrimination.7AccordingtotheCJEU,individuals
shouldhaveremediesavailableinnationallawforbreaches
ofrightsderivedfromEUlawwhichshouldbebotheffec-
tiveandequivalenttoproceduresforsimilarrightsunder
nationallaw.8

WhilethefocusofthischapterisontheEUandMember
States,itshouldbenotedthatasubstantialbodyofEuro-
peanandinternationalsupervisorymechanismsalsoexists,
allowingindividualstomakeclaimsrelatingtohumanrights
violationswheresuchcaseshavenotbeensuccessfulat
thenationallevel.Furtherdiscussionofapplicableinter-
nationalinstrumentsinthisareaisavailableinChapter10
onInternationalobligationsandinareportbytheFRAon
accesstojustice.9

8.2.  Developments at EU level
Thefollowingsectionwillconsiderpolicydevelopments
attheEUlevelrelatingtobothcriminallawandcivillaw.

7 CouncilDirective2000/43/EC,OJ2000L180,Article7,p.22.
8 CJEU,C-78/98,Preston v. Wolverhampton Healthcare,

[2000]ECRI-3201,16May2000.
9 FRA(2010a).

Itwillthenmoveontoexaminedevelopmentswithinthe
caselawoftheCJEU.

8.2.1.  Legislation in the area  
of criminal law

Withoutminimumcommonstandardstoensurefairpro-
ceedings,nationaljudicialauthoritiesmaybereluctantto
agreetothetransferofpersonsintheircaretofacetrial
inanotherMemberState.Thismayobstructthefullimple-
mentationofmeasuresbasedonmutualrecognitionsuch
astheEuropeanArrestWarrant,10andultimatelyhinder
thedevelopmentofanEUareaofjusticeassetoutinthe
StockholmProgramme.11

InOctober2009,theJusticeandHomeAffairsCounciladopted
aRoadmap for strengthening procedural rights of suspected 
or accused persons in criminal proceedings,12laterappended
totheStockholmProgramme.TheRoadmaprequestedthe
EuropeanCommissiontointroduceproposalsbasedona
broadoutlineoffivemeasures toenhancemutual trust
betweenMemberStatesthatwouldfacilitatemutualrecog-
nitionintheareaofcriminaljustice(‘MeasuresA-E’).Italso
calledforaGreenPaperonpre-trialdetention(‘MeasureF’).

InOctober2010,theDirectiveonInterpretationandTrans-
lation(MeasureA)wasadopted.Thedirectiveguarantees
suspectsandtheaccusedtherighttowrittentranslationsof
relevantpartsofallessentialdocuments,andinterpretation
ofallhearingsandquestioning,aswellasinterpretation
duringmeetingswithlawyers.Theirrightscannotbewaived
withoutfirstreceivinglegaladviceorfullinformationabout
theconsequencesofsuchanaction.Itisuptothejudgein
theindividualcasetodetermineifthequalityandextentof
interpretationandtranslationhasbeensufficient.

InJuly2010,theEuropeanCommissionadoptedaproposal
ona‘letterofrights’forcriminalsuspects(‘MeasureB’),

10 CouncilFrameworkDecision2002/584/JHA,
OJ2002L190,Article1(1),p.4.

11 EuropeanCouncil(2010),p.1.
12 CounciloftheEuropeanUnion(2009),OJ2009C295,pp.1-3.

“[T]he principle of equal treatment for men and women as 
regards access to employment […] must be interpreted as 
precluding legislation of a Member State, such as [… where] 
an action is available to any other employee who has been 
dismissed, where such a limitation on remedies constitutes 
less favourable treatment of a woman related to pregnancy.” 

CJEU, C-63/08, VirginiePontinv.T-ComaluxS.A., judgment of 29 October 2009.

Report on access to justice
Inthisreport,theFRAhighlightschallengesandopportunitiesintheareaofaccesstojustice.Itprovidesacomparative
analysisofproceduresavailableattheEuropeanandinternationallevelsandtheirrelationshipwithnationalredress
mechanisms.Itsmainfocusisonnationalredressmechanisms,andtheproceduresandpracticesthroughwhichaccess
tojusticeisdelivered.Ontheonehand,thereportidentifiesconcreteobstaclessuchasstricttimelimitsforlodging
complaints,restrictiverulesonlegalstanding,thecomplexityoflegalproceduresandexcessivelegalcostscoupled
withstrictrulesrelatingtolegalaid.Ontheother,ithighlightspromisingpracticeswhichmaybeusedtoovercome
theseobstaclestoensureaccesstojusticeforall.

For more information, see the FRA report on‘AccesstojusticeinEurope:anoverviewofchallengesandopportunities’, available at: 
http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/pub_access-to-justice_en.htm

FRA ACTIVITY 

http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/pub_access-to-justice_en.htm
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tosomeextent,ofconcerntotheareaofaccesstojustice.
TheEIOisparticularlyrelevantsinceitaimstoenhance
accesstojusticebyfacilitatinginvestigationmeasuresacross
borders.WhiletheEIOhasthepotentialtostrengthenthe
administrationofjustice,italsoposeschallenges.Aswith
otherEUinstrumentsintheareaofcriminaljustice,theEIO
envisagestheinteractionoftwoMemberStates’legalsys-
temsinthecriminalprocess.Thiscreatestheriskoflowering
thelevelofhumanrightsprotectionwherecooperating
Stateshavedifferentlevelsofsafeguards.

Opinion on the European Investigation 
Order
TheEuropeanParliamentaskedtheFRAtoprovidean
opiniononthedraftdirectiveestablishingaEuropean
InvestigationOrder(EIO)inJanuary2011.TheFRAopin-
ionwastransmittedinFebruary2011andhighlights
potentialchallengestofundamentalrightsprotection
arisingfromthedrafttext.

For more information, see ‘FRAOpiniononthedraftDirective
regardingtheEuropeanInvestigationOrder’, available at: 
http://fra.europa.eu/fraWebsite/research/opinions/op-eio_en.htm

FRA ACTIVITY 

tointroducecommonminimumstandardsontherightto
informationincriminalproceedings.13Thefurtherstagesof
thelegislativeprogrammeare:14

• accesstoalawyer(‘MeasureC’,plannedfor2011);

• communicationwithrelatives,employersandconsular
authorities(‘MeasureD’,plannedfor2012);

• specialsafeguardsforsuspectedoraccusedpersons
whoarevulnerable(‘MeasureE’,plannedfor2013);

• agreenpaperonpre-trialdetention
(‘MeasureF’scheduledfor2014);and

• legalaid(scheduledfor2013).

InadditiontotheRoadmap,aCommissiondocumentis
expectedondefinitionsofcrimesaswellassanctions
aimedatensuringproportionalitybetweendifferenttypes
ofcrimes.Aplanofactiononmutuallearningandexchange
forjudges,courtstaffandlawyersisalsointhemaking.15
In2014,agreenpaperwillopenupdiscussiononapos-
siblecontinuationoftheRoadmapinareasotherthanthose
coveredbypreviouslegislativeproposals.

Otherinstrumentsthathavebeenproposedbygroupsof
MemberStates includeaEuropean InvestigationOrder
(EIO)16andaEuropeanProtectionOrder(EPO,seeChapter9
onProtectionofvictims).17Bothoftheseproposalsareof
interestfromafundamentalrightsperspectiveandalso,

13 EuropeanCommission(2010a).
14 EuropeanCommission(2010b),pp.33-34and67;

andspeechbyVice-PresidentVivianeReding.
15 Ibid.
16 InitiativeregardingtheEuropeanInvestigationOrderincriminal

matters,OJ2010C165/22.
17 InitiativewithaviewtotheadoptionofaDirectiveoftheEuropean

ParliamentandoftheCouncilontheEuropeanProtectionOrder,
OJ2010C69/5.

Figure 8.1: Timeline of the Roadmap

DEC 2009

NOV 2009

MAR 2010 JUL 2010 OCT 2010 2011 2012 2013 2014
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and legal aid 
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ThefollowingtimelinesetsoutthekeystagesoftheRoadmap’sprojecteddevelopment:

http://fra.europa.eu/fraWebsite/research/opinions/op-eio_en.htm
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8.2.2. Legislation in the area of civil law

TheStockholmProgrammealsocallsforanumberofini-
tiativesintheareaofcivillaw,somewithrelevanceto
accesstojustice.Noteworthydevelopmentsinthelastyear
includetheEuropeanCommissionproposaltorecastthe
‘BrusselsI’Regulationonjurisdictionandtherecognition
andenforcementofjudgmentsincivilandcommercialmat-
tersinto‘BrusselsII’.18Theoverallobjectiveofthisrevision
istoremoveobstaclestothefreemovementofjudicial
decisions.Morespecifically,theproposalseekstoimprove
accesstojusticeinaspecificcontextthatincludesthecrea-
tionofaforumforclaimsofrightsin rem(property)at
theplacewheremoveableassetsarelocated.Theproposal
alsoincludesthepossibilityforemployeestobringactions
againstmultipledefendantsintheemploymentarea,aswell
asthepossibilitytoconcludeachoice-of-courtagreement
fordisputesconcerningthetenancyofpremisesforprofes-
sionaluse.Moreover,theproposalintendstoextendthe
regulation’sjurisdictionrulestodefendantsinthirdStates.19

Similarly,withtheintroductionofaRegulationonDivorce
andSeparation, individualsexercisingtheright tofree
movementwillnowenjoymoreefficientaccesstojustice.20
Ithasbeenacknowledgedthatthisregulationwillprotect
vulnerableorweakpartnersduringdivorceandseparation
proceedingsaswellas“improvelegalcertainty,predict-
abilityandflexibilityforcitizens”.21

8.2.3. Developments in CJEU case law 

In2010,theCJEU issuedseveral judgmentsconcerning
restrictivemeasuresadoptedinthecontextofthefight
againstterrorism.Suchmeasuresmayleadtoviolations
ofthefundamentalrightsrecognisedamongthegeneral
principlesofEUlaw.Inparticularthismayaffecttheright
ofaccessto justicewhenpersonswhoaretargetedby
restrictivemeasureshavenopossibilitytochallengesuch
measuresbeforeacourt.

ThecasesofHassanandAyadi,whichtheCJEUconsidered
jointlyinajudgmentof3December2009,arenoteworthy

18 CouncilRegulation(EC)No.44/2001,OJ2001L012;European
Commission(2010c).

19 Ibid.,p.3.
20 CouncilRegulation(EU)No.1259/2010,OJ2010L343.
21 CounciloftheEuropeanUnion(2010).

inthiscontext.22TheCourtofJusticeexpresseditsdisagree-
mentwiththepositionadoptedbytheCourtofFirstInstance
(nowGeneralCourt)inrelationtowhichregulationscould
notbescrutinisedbytheCJEUfortheircompatibilitywithEU
fundamentalrightsstandards.Theregulationsinquestion
hadbeendesignedtogiveeffecttoaresolutionadopted
bytheSecurityCouncilunderChapterVIIoftheCharterof
theUnitedNations.

Inajudgmentof30September2010inthecaseofKadi v. 
European Commission,theGeneralCourtnotedthatthere
isa“riskthatthesystemofsanctionsputinplacebythe
UnitedNationsinthecontextofthefightagainstinter-
nationalterrorismwouldbedisruptedifjudicialreview
ofthekindadvocatedbytheapplicantinthelightofthe
judgmentoftheCourtofJusticeinKadiwereinstitutedat
nationalorregionallevel”.23TheGeneralCourtaddsthat
“certaindoubtsmayhavebeenvoicedinlegalcirclesas
towhetherthejudgmentoftheCourtofJusticeinKadiis
whollyconsistentwith,ontheonehand,internationallaw
[…]and,ontheotherhand,[theEUtreaties],aswellas
declarationNo.13oftheConferenceoftheRepresentatives
oftheGovernmentsoftheMemberStatesconcerningthe
commonforeignandsecuritypolicyannexedtotheTreaty
ofLisbon,whichstressesthat‘the[EU]anditsMember
StateswillremainboundbytheprovisionsoftheCharter
oftheUnitedNationsand,inparticular,bytheprimary
responsibilityoftheSecurityCouncilandofitsmembers
forthemaintenanceofinternationalpeaceandsecurity’”.24

ThemainconcernoftheGeneralCourtisthat,byreview-
ingameasureadoptedbytheEUthatsimplyimplements
asanctiondecidedbytheUNSecurityCouncil,thecourts
oftheEUwouldinfactbereviewingthelegalityofresolu-
tionsadoptedbytheSecurityCouncilitself.However,the
implicationoftherulingsinthejoinedcasesHassanand
Ayadiisthat,‘aslongas’there-examinationprocedure
operatedbytheSanctionsCommitteeestablishedbytheUN
SecurityCouncilclearlyfailstoofferguaranteesofeffective
judicialprotection,theEUcourtsshouldreviewwhether
theimplementingmeasuresadoptedbytheEUcomplies
withfundamentalrights.Thisremainsacontentiousissue
andduetoalackofclarityintheGeneralCourt,itwould
bedifficulttopredictfuturedevelopmentsinthiscaselaw.

22 CJEU,JoinedcasesC-399/06P,Faraj Hassan v. Council of the EU and 
European CommissionandC-403/06P,Chafiq Ayadi v. Council of 
the EU,3December2009.Thecaseessentiallyreiteratedtheposition
adoptedinCJEU,JoinedcasesC-402/05PandC415/05P,Kadi and 
Al Barakaat International Foundation v. Council and Commission,
3September2008.

23 CJEU(GC),CaseT-85/09,Yassin Abdullah Kadi v. European 
Commission,30September2010,paragraph113.

24 Ibid.,paragraph115.

 “[T]he Community judicature must […] ensure the review 
[…] of the lawfulness of all Community acts in the light of the 
fundamental rights forming an integral part of the general 
principles of Community law, including review of Community 
measures which […] are designed to give effect to the 
resolutions adopted by the Security Council.” 

CJEU, Case T-253/02, HassanandAyadi, judgment of 3 December 2009, 
paragraph 71.
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8.3.   Access to justice at 
Member State level

ThefollowingsectionwillconsiderdevelopmentsatMem-
berStatelevelintheareaofaccesstojustice.Itwillexamine
issuesrelatingtothelengthofproceedings,courtreform
andNHRIs.

Aseriesoftrendsrelatedtoaccesstojusticecanbeidenti-
fiedinEUMemberStates.Positivedevelopmentsinclude
attemptstoaddressthelengthofproceedings,reformof
thejudiciaryinordertostrengthenindependenceandthe
strengtheningorcreationofNHRIs.However,therearealso
courtreformsthatriskunderminingtheindependenceand
credibilityofthejudiciary.Overallanumberofchallenges
remainwithregardtoensuringefficientandeffectiveaccess
tojustice.StatisticsfromtheECtHRshowthatin2010alone
theCourtfoundviolationsin636casesagainst26EUMem-
berStates,115ofwhichinvolvedviolationsoftherightto
afairtrial.25

Persons with disabilities –  
accessing justice
OnecomponentoftheFRAdisabilityproject‘Funda-
mentalRightsofpersonswithintellectualdisabilities
andpersonswithmentalhealthproblems’focuseson
accesstojustice.Inparticular,itlooksatlegalstanding
andhowpersonswithdisabilitiescanbeaccommo-
datedincourtproceedings.

For more information, see: http://fra.europa.eu/fraWebsite/
research/projects/proj_disability_en.htm.

FRA ACTIVITY 

25 CouncilofEurope(2011a),pp.130-131.

8.3.1. Length of proceedings

Perhapsthegreatestproblemaffectingaccesstojusticein
theMemberStatesistheexcessivelengthoflegalproceed-
ings.Recognisingthescaleofthechallenge,theCommittee
ofMinistersoftheCouncilofEuropeadoptedaRecom-
mendationoneffectiveremediesforexcessivelengthof
proceedings.26AGuidetoGoodPracticeaccompaniesthe
recommendation.27

Table8.1showsthatsomeMemberStateshaveaparticu-
larlyacuteproblemwiththelengthofproceedings,resulting
inahighnumberoffindingsofviolationsaswellasconsti-
tutingahighproportionofjudgmentsissuedagainstthem.

SomeMemberStateshavetakenconcretemeasurestotryto
addressthisproblem.InBulgaria,asystemof‘reserveadvo-
cates’hasbeenintroducedforseriouscrimes.Theseadvocates
willactonbehalfofadefendant,evenwithoutconsent,ifa
lawyerfailstoappearduringpre-trialortrialactivitieswithout
goodreason.28Thisappearstohavethepotentialtospeedup
trials–wheredelayisduetoabsenceofalawyer–butcould
alsoposeriskstotherighttoafairtrialifthereserveadvocate
isnotsufficientlyfamiliarwithspecificcases.

InFinland,theMinistryofJustice(Oikeusministeriö)sub-
mittedareporttotheConstitutionalLawCommitteeof
Parliamentregardingdelaysinthejudicialprocedure.This

26 CouncilofEurope,CommitteeofMinisters(2010c).
27 Ibid.,GuidetoGoodPractice,CM(2010)4add1.
28 Amendmentwitheffectfrom28May2010,Bulgaria,

Наказателно-процесуален кодекс(CriminalProcedureCode),
Chapter10,Article94(4)to(6).

Judgments finding at 
least one violation

Right to a fair trial Length of proceedings

Austria 16(+3) 6(+5) 9(+3)

Belgium 4(-4) 3(-1) 0(-2)

Bulgaria 69(+8) 6(-5) 31(-10)

Cyprus 3(nochange) 0(nochange) 0(-3)

Czech Republic 9(+6) 3(+2) 1(+1)

Denmark 0(-3) 0(nochange) 0(-3)

Estonia 1(-3) 0(nochange) 0(-1)

Finland 16(-12) 2(-7) 9(-10)

Table 8.1:  Number of ECtHR judgments finding at least one violation, violations of the right to a fair trial and 
violations of length of proceedings, by EU Member State and Croatia

“[Member States should …] take all necessary steps to ensure 
that all stages of domestic proceedings […] are determined 
within a reasonable time; […] ensure that mechanisms exist 
to identify proceedings that risk becoming excessively lengthy 
as well as the underlying causes; [provide …] specific forms 
of non-monetary redress, such as reduction of sanctions or 
discontinuance of proceedings.”

Recommendation CM/Rec(2010) 3 of the Committee of Ministers to the Council 
of Europe Member States on effective remedies for excessive length of 
proceedings. 

http://fra.europa.eu/fraWebsite/research/projects/proj_disability_en.htm
http://fra.europa.eu/fraWebsite/research/projects/proj_disability_en.htm
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reportdealswiththewaysinwhichthedurationofjudicial
procedurescouldbeshortened.29Moreover,theparliament
requiredthegovernmenttodrawupanoverallplanto
improvetheefficiencyofpreliminaryinvestigationsand
considerationofcharges,andspeedupjudicialproceed-
ings.TheMinistryofJusticeandtheMinistryofInterior
willsetupaworkinggrouptolookforefficientwaysto
shortenthedurationofthejudicialproceedings.30Afurther
proposedmeasureistheintroductionofplea-bargaining,a
procedureinwhichconfessionofacrimeatanearlystage
oftheproceedingscould,whileobservingthetransparency

29 Finland,MinistryofJustice(2009a).
30 Finland,MinistryofJustice(2010a).

ofprocedures,leadtoareducedpunishmentincomparison
tothatwhichwouldbehandeddownwerethetrialtorun
itscourseandthedefendantbefoundguilty.31

InLatvia,amendmentstothecriminallawinOctober2010
nowgivecourtsthepowertoissuelowersentences–includ-
inggoingbelowthenormalminimumprescribedsanctions–
whereproceedingshavenotbeencompletedwithina
reasonabletime.32Similaramendmentsallowingmitiga-
tionofsentencesincasesofunduedelayhavealsobeen
introducedinSpain.33

31 Finland,MinistryofJustice(2010b).
32 Latvia,LikumprojektsGrozījumiKrimināllikumā(Amendmentstothe

CriminalLaw),No.1704/Lp9,21October2010,Section49.11)1-3.
33 Spain,LeyOrgánica5/2010,Article21,No.6oftheCriminalCode.

Judgments finding at 
least one violation

Right to a fair trial Length of proceedings

France 28(+8) 10(+5) 1(-1)

Germany 29(+11) 2(-2) 29(+15)

Greece 53(-16) 8(-8) 33(-8)

Hungary 21(-7) 1(-2) 14(-6)

Ireland 2(+2) 0(nochange) 1(+1)

Italy 61(nochange) 9(-2) 44(+32)

Latvia 3(-3) 1(+2) 0(nochange)

Lithuania 7(-1) 3(+3) 3(-4)

Luxembourg 5(+3) 2(nochange) 3(-3)

Malta 3(-1) 0(-1) 0(nochange)

Netherlands 2(+2) 0(nochange) 0(nochange)

Poland 87(-36) 20(-1) 37(-13)

Portugal 15(-2) 2(nochange) 6(+3)

Romania 135(-18) 30(-26) 16(nochange)

Slovakia 40(+2) 2(-2) 29(nochange)

Slovenia 3(-3) 0(-1) 2(-2)

Spain 6(-5) 4(-1) 0(-3)

Sweden 4(+3) 1(nochange) 1(+1)

United Kingdom 14(nochange) 0(-1) 1(-1)

Croatia 21(+5) 6(-1) 8(+2)

Total 657 (-62) 121 (-43) 278 (-14)

Note: The figures in brackets represent the change in statistics based on figures from 2009.

Source: Council of Europe/ECtHR, Annual Report 2010, January 2011 (provisional version), pp. 130–131.

Stakeholder meetings on access to justice
In2009,theFRAlaunchedaprojectfocusingonaMemberState-levelassessmentofaccesstojustice.This‘legal’
researchisbasedonasetofindicatorswithaviewtoassessingcountry-specificsituationsanditwillbefollowedby
‘social’researchinitiatedin2010.Thelatterwillbeaqualitativesurveyonaccesstojusticethroughequalitybodies
ineightselectedEUMemberStates.MeetingswereheldinNovember2009andOctober2010withavarietyof
stakeholders,includingEuropeanbarassociations,judges’associations,Ombudsinstitutionsandlegalaidservices.
OutcomesincludedraisedawarenessofforthcomingprojectsandexistingFRAfindingsaswellasinputintotheframing
offutureresearch.

For more information, see: http://fra.europa.eu/fraWebsite/access_to_justice/access_to_justice_en.htm.
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InItaly,theslowpaceofjusticeremainsasignificantprob-
lem.Legislationintroducedinlate2009aimstoimprovethe
procedureforobtainingcompensationasaconsequenceof
excessivelylengthytrialsandstipulatesamaximumlimit
oftwoyearsforthelegalprocess.34Italyhasalsointro-
ducedamandatoryalternativedisputeresolutionprocedure
inselectedareasofprivatelaw.35TheECtHRstressedthat
broaderreformsarerequired.36InCyprus,newlegislation
hasbeenintroduced,namelyaLawProvidingforEffective
RemediesforExceedingtheReasonableTimeRequirement
fortheDeterminationofCivilRightsandObligations.37The
lawappliestocomplaintsregardinglengthofprocedure
atalllevelsincivilandadministrativecases,andallows
forcomplaintstoanydistrictcourt,atanystageofthe
proceeding.

InAugust2010,theGermanfederalgovernmentadopteda
draftbilltointroducebetterremediesinthecaseofunrea-
sonabledelaysincourtproceedingsandpreliminaryinves-
tigationsincriminalcases.38Thebillprovidesforaspecific
compensationclaiminthecaseofanunreasonabledelayof
proceedings.Theregularamountofnon-materialdamages
shallbeEUR1,200foreachyearofdelay.Compensationfor
materialdamagesisalsoprovidedforandmaybehigher
than‘regulardamages’.However,compensationcanonlybe
grantedifanobjectionwasraisedagainsttheunduedelay
atanearlierstageoftheproceedingsandwouldthereby
haveapreventiveeffect,givingthecourtstheopportunity
toproceedwithmorespeed.39Withthedraftbillthefed-
eralgovernmentintendstocomplywiththecaselawand
guidelinesoftheECtHRandthefederalConstitutionalCourt
(Bundesverfassungsgericht).

8.3.2. Court reform343536373839

CourtreformisunderwayinalmosthalfofallMemberStates.
Thereisadiscernibletrendtowardsincreasingjudicialindepend-

34 Italy,DisegnodiLegge(Bill)(2009).
35 Italy,Decretolegislativo(LegislativeDecree)No.28.
36 ECtHR,Gaglione and others v. Italy,No.45867/07,

21December2010(notfinal).
37 Cyprus,Lawprovidingforeffectiveremediesforexceedingthe

reasonabletimerequirementforthedeterminationofcivilrightsand
obligations,Law2(I)/2010,5February2010.

38 Germany,GesetzüberdenRechtsschutzbeiüberlangenGerichtsverfahren
undstrafrechtlichenErmittlungsverfahren,12August2010.

39 Ibid.,Article1,p.5,seealsop.31.

ence,whichisanessentialcriteriaforgenuineaccesstojustice.In
Greece,anewlawinvolvestheparliamentintheappointmentof
thehighestjudicialpoststhroughhearingswiththecandidates.40In
Sweden,theindependenceofthecourtshasbeenstrengthened
byconstitutionalamendments.Thishasincludedmovingprovi-
sionsrelatingtothejudiciarytoaseparatechaptertounderscore
itsindependencefromthegovernment.Rulesontheindepend-
enceofjudgeswerealsointroduced,alongwithfurthermeasures
aimedatimprovingindependence.4142434445464748

InLatvia,ajudicialcouncilwasestablishedin2010afteradec-
adeofdebate.42Thesechangesincludethegreaterbudgetary
independenceofthejudiciary.43Slovakiahastakenmeasures
toincreasetheindependenceandtransparencyofitsjudicial
councilby,forinstance,openingsessionstothepublic.44TheUK
hasestablishedaJudicialAppointmentsCommissiontoimprove
independenceandtransparency.45Therearealsoproposalstounify
theexistingframeworkofcourtsandtribunalsunderasingle
organisation.46

Incontrast,inHungaryalawwasadoptedinDecember2010that,
amongotherthings,transferspowerstoappointcourtpresidents
fromtheNationalCouncilofJustice(Országos Igazságszolgáltatás 
Tanács,OIT)tothePresidentoftheOIT.47Thereisariskthatmoving
thispowerfromacollectivebodytoasinglepersonmayreduce
judicialindependence.

AtEUlevel,itshouldalsobenotedthatappointmentprocedures
forjudgesandadvocatesgeneraloftheCJEUhavebeenmodified
sothataconferenceofrepresentativesofgovernmentsofthe
MemberStatesbecomestheappointingauthority.Theconference,
however,takesitsdecisionafterconsultingapanelconsisting
ofsevenpersons–oneofwhichisappointedbytheEuropean
Parliament–includingjudgesandadvocatesgeneral,members
ofnationalsupremecourtsandseniorlawyers.48

40 Greece,Law3841/2010.
41 Thechangescameintoforce1January2011.Law(2010:1408)

amendingtheInstrumentofGovernment,chapter11.
42 Latvia,LatvijasRepublikasAugstākā(SupremeCourtofLatvia),Press

release,1October2010.
43 Latvia,Likumspartiesuvaru(LawonJudicialPower).
44 Slovakia,Zákon185/2002.
45 UK,JudicialAppointmentsCommission.
46 Seewww.publications.parliament.uk/pa/ld201011/ldhansrd/

text/101005-wms0001.htmandwww.justice.gov.uk/latest-updates/
announcement160910b.htm.

47 Hungary,Law2010CLXXXIII.
48 CJEU(2009).

Promisingpractice

Public awareness to facilitate access to justice 
InIreland,theIrishCouncilforCivilLiberties(ICCL)launchedapublicinformationprogrammeentitledKnow Your Rights.The
projectisdesignedtoinformpeopleabouttheirrightsinplainlanguagebypublishingaseriesofinformationbookletsand
creatingaspecificwebsitefortheproject.ThefirstintheseriesofbookletsKnow Your Rights: Criminal Justice and Garda 
PowerwaspublishedinJanuary2010,togetherwithKnow Your Rights: PrivacyandKnow Your Rights: European Convention 
on Human Rights.ThebookletsarealsoavailableontheICCLwebsite.

For more information on the ICCL Know Your Rights campaign, see: www.knowyourrights.ie.

www.publications.parliament.uk/pa/ld201011/ldhansrd/text/101005-wms0001.htm
www.publications.parliament.uk/pa/ld201011/ldhansrd/text/101005-wms0001.htm
www.justice.gov.uk/latest-updates/announcement160910b.htm
www.justice.gov.uk/latest-updates/announcement160910b.htm
www.knowyourrights.ie
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OtherMemberStateshaveestablishedorgrantedincreased
powerstoindependentjudicialcouncilsresponsibleforthe
administrationofthejudiciary.InEstonia,legislativereforms
arependingbeforetheparliamentthatwouldintroducea
majoroverhaulwithanewindependentcourtadministra-
tion.49TheHigherCounciloftheJudiciary(CSM)inFrancewas
reformedinJune2010withaviewtostrengtheningjudicial
independence.Forexample,from2011onwards,thePresident
oftheRepublicwillnolongerbetheCouncilchair,withthe
positionheldinsteadbythechairoftheCourtofCassation.50

8.3.3. National Human Rights Institutions

NationalHumanRightsInstitutions(NHRI),togetherwith
nationalequalitybodies(discussedinChapter5onequal-
ityandnon-discrimination),cansignificantlyfacilitateor
providedirectaccesstojustice.Theycandothisinseveral
differentwaysbyprovidinginformationonsubstantiveand
proceduralrights;providing,overseeingorreferringindi-
vidualstomediationservices;engaginginsettlementof
disputesthemselvesaswellasassistingandsupporting
victimsintakingcasestocourt.

ThereisadiscerniblemovementamongEUMemberStates
towardsestablishingNHRIsincompliancewiththeParisPrin-
ciples.TheParisPrinciples,adoptedbytheUnitedNations
(UN)GeneralAssemblyin1993,provideauthoritativeguid-
anceontherequiredpowersandcharacteristicsofindepend-
entandeffectiveinstitutionswiththeroleofprotecting
andpromotinghumanrightsatthenationallevel.51Inthis

49 Onstagesofproceedingavailableat:www.riigikogu.ee/?page=en_vaa
de&op=ems&eid=866881&u=20100422101349.

50 France,ActNo.2001-539onthestatusofmagistrateandtheCSM.
51 ‘Principlesrelatingtothestatusofnationalinstitutions:Competences

andResponsibilities’,definedatthefirstInternationalWorkshop
onNationalInstitutionsforthePromotionandProtectionofHuman
RightsinParis7-9October1991,adoptedbytheCommissionon
HumanRights,Resolution1992/54,in1992andbytheGeneral
AssemblyResolution48/134,in1993;forfurtherinformation,see
FRA(2010b).

sense,UNtreatymonitoringbodiessystematicallyencourage
MemberStates,whicharepartytohumanrightstreaties,to
establishinstitutionsincompliancewiththesestandards.52

WiththeNHRIinScotlandreceivingA-statusin2010,the
totalnumberofA-statusinstitutionswithintheEUreached
12,in10differentMemberStates(theUKhavingthree).In
atleasttwoofthoseMemberStateswithB-statusNHRIs,
specificallyBelgium53andtheNetherlands54,reformis
underwaywiththeaimtoachieveA-status.ForBelgium,
recentdevelopmentsappearfewandfarbetweenwhilein
theNetherlandstheNHRIisontracktobeestablishedin
thecomingyear.Italyalsorecentlycommittedtoestablish-
ingaNHRIinlinewiththeParisPrinciples.55

InfouroftheMemberStateswithoutaccreditedinstitu-
tions(Cyprus,Finland,ItalyandSweden),decisivesteps
havebeentakentoestablishNHRIsthathavethepoten-
tialtoreceiveA-status.InFinland,thegovernmentpro-
posedinOctober2010tosetupaNHRIthatwouldbe
administrativelyassociatedwiththeexistingParliamentary
Ombudsman.56InSweden,aninquirycommittee,namely
theHumanRightsDelegation,whichwasappointedbythe
governmenttosupporthumanrightsefforts,proposedin
late2010reforms,includingtheestablishmentofanNHRI

52 OnapplicableUNstandardsbindingtheEUMemberStates,see
Chapter10onInternationalobligations.

53 Centreforequalopportunitiesandoppositiontoracism(2011).
Seealso,forexample,theproposalCommissionJusticeetPaix,La 
Commission Belge des Droits Fondamentaux: présentation et projet 
d’accord.

54 On20August2010,theDutchcabinetdecidedtoproposelegislation
toparliamentforthecreationofaninstituteforHumanRights.
TheexistingEqualTreatmentCommission(Commissie Gelijke 
Behandeling)willbeintegratedintothenewinstitute.SeeThe
Netherlands,Rijkoverheid,WetsvoorstelCollegevoorderechtenvan
demens(BZK).

55 UNGeneralAssembly(2010),paragraph7.Adraftlawwasapproved
inApril2007bytheChamberofDeputiesbutremainstobeendorsed
bytheSenate.AdraftwasintroducedintheSenateinlate2009and
discussedinFebruary2010.

56 Finland,MinistryofJustice(2010c).

Access to justice for asylum seekers 
Twoseparateexpertmeetingswereorganisedbythe
FRAinearly2010toprepareforfieldresearchwith
asylumseekerson:thequalityofinformationonthe
asylumprocedure;andtheaccessibilityofremedies
againstnegativefirst-instancedecisions.Following
thefieldwork,whichincludedinterviewswith877
individuals intheasylum-seekingprocess,theFRA
publishedtworeportsin2010,Access to effective rem-
edies: The asylum seeker perspective and The duty 
to inform applicants about the asylum procedure: the 
asylum-seeker perspective.

For more information, see Chapter 1 on asylum, immigration and 
integration. 

FRA ACTIVITY 

Strengthening human rights 
institutions 
In May 2010, the FRA launched a report entitled
National Human Rights InstitutionsintheEUMember
States.Itformedpartofaseriesoffourreportsaimed
atstrengtheningthefundamentalrightsarchitecturein
theEU.Thereportslookedatinstitutionswithafunda-
mentalrightsremitatnationallevel.TheNHRIreport
concluded,amongotherthings,thatinstitutionsare
notsufficientlyindependentandeffective.Italsofound
thatstrongercooperationandcoordinationamongthe
multipleEUbodieswouldhelpaddressgapsandover-
lapsinactivities.

For more information, see: http://fra.europa.eu/fraWebsite/research/
publications/publications_per_year/2010/pub_national_hr_inst_en.
htm  

FRA ACTIVITY 

www.riigikogu.ee/?page=en_vaade&op=ems&eid=866881&u=20100422101349
www.riigikogu.ee/?page=en_vaade&op=ems&eid=866881&u=20100422101349
http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/2010/pub_national_hr_inst_en.htm 
http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/2010/pub_national_hr_inst_en.htm 
http://fra.europa.eu/fraWebsite/research/publications/publications_per_year/2010/pub_national_hr_inst_en.htm 
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incompliancewiththeParisPrinciples.57InCyprus,efforts
areunderwaytostrengthenthefunctionsoftheCommis-
sionerforAdministration(Ombudsman)andtransformthe
officeintoa‘CommissionerofHumanRights’.58

Outlook
ContinuingreformsofjudicialsystemsintheMemberStates,
particularlyregardingtheexcessivelengthofproceedings,
remainnecessary.Thisshouldbeseeninthecontextof
reformstakingplaceattheECtHRtodealwithanexcessive
backlogofcases.59Thesereformsincludetheintroduction
ofthe‘pilot’procedureforrecurrentfindingsofviolations,
whichallowstheECtHRtoselectoneormoreofthemfor
prioritytreatmentwhereitreceivesasignificantnumberof
applicationsderivingfromthesamerootcause.60Itisonly
byensuringthatnationaljudicialsystemsareadequatethat
itwillbepossibletoplacelessstressontheECtHR.Atthe
sametime,strengtheningothernationalmechanisms,in
particularEqualityBodiesandNHRIs,canhelptoaddress
systematicproblemsatthenationallevel.WhetherMember
StateswillcontinuetomovetowardsstrengtheningNHRIs
inlightofprevailingausteritymeasuresremainstobeseen.

57 Sweden,SlutbetänkandeavDelegationenförmänskligarättigheteri
Sverige(2010),Ny struktur för skydd av mänskliga rättigheter.

58 BillpreparedbytheAttorney-GeneralandapprovedbytheCouncil
ofMinisterson22October2010,presentlypendingbeforethe
legislature.

59 Formoreinformation,see:‘InterlakenDeclaration’oftheHighlevel
conferenceonthefutureoftheEuropeanCourtofHumanRights,
19February2010.

60 Formoreinformation,see:ECtHR,The Pilot-Judgment Procedure.
For‘pilotcase’relatingtoexcessivelengthofproceedingsseealso,
ECtHR,Vassilios Athanasiou and others v. Greece,No.50973/08,
21December2010(notfinal).Thepilotjudgmentprocedurewas
appliedforthefirsttimeinthecaseofECtHR,Broniowski v. Poland,
No.31443/96,22June2004.

Status Country

A
Denmark,France,Germany,Greece,Ireland,Luxembourg,Poland,Portugal,Spain,United
Kingdom*,Croatia

B Austria,Belgium,Netherlands,Slovakia,Slovenia

C Romania

Not accredited
Bulgaria,Cyprus,CzechRepublic,Estonia,Finland,Hungary,Italy,Latvia,Lithuania,Malta
andSweden

Notes:  * The Equality and Human Rights Commission shares the UK seat at the International Coordinating Committee of NHRIs with 
the Northern Ireland Human Rights Commission and the Scottish Human Rights Commission. 
Countries shown in bold indicate a planned change in the NHRI’s accreditation status in the near future.

Source:  International Coordinating Committee of NHRIs, Chart of the Status of National Institutions, 1 January 2010, 
www.nhri.net/2009/Chart_of_the_Status_of_NIs__January_2010.pdf), updated as of December 2010.

Table 8.2:  NHRIs in EU Member States and Croatia, by accreditation status

www.nhri.net/2009/Chart_of_the_Status_of_NIs__January_2010.pdf
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EUUN & CoE

8 March – Council of the European Union adopts conclu-
sions on the eradication of violence against women

18 March – 12 Member States initiate a proposal for a 
directive on the European Protection Order

23 March – European Commission proposes a directive on 
preventing and combating trafficking in human beings, 
and protecting victims

26 April – Council of the European Union adopts conclu-
sions on improving prevention to tackle violence against 
women and care to its victims within the scope of law 
enforcement

21 October – CJEU offers a clarification of the term ‘vic-
tim’ in the Eredics and Vassné Sápi case

17 December – CoE Ad Hoc Committee on Preventing and 
Combating Violence against Women and Domestic Vio-

lence adopts a draft Convention on preventing and com-
bating violence against women and domestic violence

19 April – UN Special Rapporteur on Violence Against 
Women addresses the issue of compensation in her first 

Report to the UN Human Rights Council, underlining 
State obligations under international law to provide the 
right to remedy and access to effective remedies for the 

harm that victims of such violence have suffered

17 November – CoE Committee of Ministers adopts 
guidelines on child friendly justice
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ThischaptercoversdevelopmentsinEUandMemberState
policiesandpracticesintheareaoftherightsofvictims
ofcrimefortheyear2010.Inordertogainacomprehen-
siveoverviewofthisareaitshouldbereadtogetherwith
Chapter8onAccesstojustice,whichfocusesondevelop-
mentsrelatingtoaccesstojusticeincriminalandcivillaw.
Thechapterwillfirstoutlinegeneraldevelopmentsinlegal
standardsattheEUandCouncilofEuropelevels.Itwillthen
moveontodiscussparticularareaswherenotabledevel-
opmentsoccurredin2010,namely:protectionofvictims,
includingcompensationandaccesstoinformation;violence
againstwomen;anddatacollectionandevidence-based
policymaking.

9.1.  Developments at EU and 
international levels

Thefollowingsectiondealswithdevelopmentsinlegal
standardsattheleveloftheEU–includingcaselawofthe
CourtofJusticeoftheEU(CJEU)–andtheCouncilofEurope
thatarerelevanttotheprotectionofvictimsofcrime.These
developmentssignalagrowingtrendtowardsincreasing
protectionforvictimsinthecontextoflegalproceedings.

AtEU level threedevelopmentscanbenoted.First, the
EuropeanParliamentapprovedtheEuropeanCommission’s
proposalforaHumanTraffickingDirective1inDecember2010
andtheCouncil’sapprovalisexpectedtofollow.2Thisdirective

1 EuropeanCommission(2010a).
2 EuropeanParliament(2010a);CounciloftheEuropeanUnion(2010a).

Protection of victims

Alongside guaranteeing the rights of suspects and accused persons, improved protection for the rights of victims 
of crime, in particular women and children, featured highly on political agendas across the European Union (EU). 
Efforts to improve access to information and access to compensation, which are essential to ensure that the rights 
of victims of crime are made effective in practice, can be noted among many EU Member States. Both the EU 
and several Member States also introduced improvements to data collection on victims of crime to support the 
development of effective policies.

9

Keydevelopmentsintheareaofvictims’protection:

• initiativesweretakenatEUleveltoimprovelegislative
protectionofvictims,suchastheHumanTraffickingDirective,
theproposedEuropeanProtectionOrder,anddiscussionsona
newVictimsDirective;

• strongerstandardsweresetfortheprotectionofvictims,suchas
theadoptionbytheCouncilofEuropeofGuidelinesonchild-
friendlyjustice,andseveralMemberStates’ratificationofthe
ConventiononActionagainstTraffickinginHumanBeings;

• developmentstookplaceatnationalleveltoimprovethe
positionofvictims,includingaccesstocompensationand
informationontheirrightsinthecontextoflegalproceedings;

• effortsweremadetoaddressviolenceagainstwomenbyboth
theCounciloftheEuropeanUnionandtheEuropean
Commission;

• measuresweretakentoimprovedatacollectiononvictimsatEU
aswellasnationallevel.

adoptsthethree‘P’–prevention,protectionandprosecution–
responsetotrafficking,andseekstoincreaseelementsof
assistanceandsupporttovictims,especiallywithregardto
theinclusionofthreespecificarticlesrelatedtochildvictims.

Second,thedraftEuropeanProtectionOrder,3whichiscur-
rentlyundernegotiation,focusesoninter-personalviolence
andaimstoprovidevictimswithprotectioninEUtrans-

3 EuropeanCommission(2010b),p.5.
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bordercases.ThedraftpassedthefirstreadingintheEuro-
peanParliamentinDecember2010.4

Third,discussionswereunderwayin2010toidentifyhow
existingEUlegislationcouldbeamendedorreplacedto
bettermeettheneedsofvictims.5Victims’needsarecur-
rentlycoveredbytheFrameworkDecisiononthestand-
ingofvictimsincriminalproceedingsandtheDirectiveon
compensationtocrimevictims.6

InthecaseofEredics,theCJEUofferedclarificationofthe
definitionof‘victim’asitappearsintheFrameworkDecision
onthestandingofvictimsincriminalproceedings.Itstated
thatforthepurposesofthislegislation,‘victim’referredonly
to‘naturalpersons’(ahumanbeing)andcouldnotinclude
‘legalpersons’(suchasanorganisationthatisdefinedas
suchinlaw).7ThisdecisionconfirmedtheCJEU’sfindingon
thisquestioninDell’Ortoof2007,8andservestofurther
informdevelopmentsinthefieldofvictims’rightsintheEU.

InrelationtoCouncilofEuropestandards,in2010anumber
ofEUMemberStatesratifiedtheCouncilofEuropeConven-
tiononActionagainstTraffickinginHumanBeingsof2005,
specificallyIreland,Italy,theNetherlandsandSweden.
TheCommitteeofMinistersoftheCouncilofEuropealso
adoptedGuidelinesonchild-friendlyjustice,9whichserve
toprotecttherightsofthechildinthecontextoflegal
proceedings.Atabulatedoverviewofrelevantinternational
humanrightsinstrumentsbindingtheEUMemberStatesis
giveninChapter10oninternationalobligations.

4 EuropeanParliament(2010b);CounciloftheEuropeanUnion(2010b).
5 EuropeanCouncil(2010)andEuropeanCommission(2010c).
6 CouncilDirective2004/80/EC,OJ2004L261,p.15.
7 CJEU,C-205/09,Eredics and Sapi,21October2010.
8 CJEU,C-467/05Dell’Orto,28June2007.
9 CouncilofEurope,CommitteeofMinisters(2010).

9.2. Issues in focus 
A2009reportonvictimsinEurope,issuedbythePortuguese
AssociationforVictimSupport(Associação Portuguesa de 
Apoio à Vítima,APAV)andfundedbytheEuropeanCommis-
sion,suggeststhatmanyEUMemberStatescouldbenefit
fromreformingtheircurrentsystemsintermsofprovid-
ingbetterprotectionforvictims,includingtheirstanding
incriminalproceedings.10Whilemanychallengesremain
inensuringthatvictims’rightsareupheldinpractice,itis
alsothecasethatanumberofinnovativeapproachesto
rightsprotectionhaveemerged.Thefollowingsectionwill
considergeneraldevelopmentsatthenationallevel,and
willthenfocusoncompensationofvictimsandtheprovision
ofinformationtovictimsabouttheirrights.

9.2.1. General measures

Atagenerallevel,itispossibletohighlightthedevelopment
oflegislativemeasuresandpracticesamongtheEUMember
Statesthatenhanceprotectionforvictims.InRomania,a
newcriminalproceduralcodewasadoptedinJune2010,
whichwillcomeintoforcein2012.11Thelawdetailsthe
rightsofthevictimduringthecriminaljusticeprocess–
includingtherighttoinformation,therighttolegalaid,and
therighttoprotectionandcompensation–aswellastheuse
ofmediationservices.12InLithuania,anewdraftlawonthe
protectionofvictimsofviolenceintheprivatesphere,which
wouldintroducespecialprotectionforvictimsofviolence
andtheirfamilies,isbeingconsideredbytheparliament.13

Atamorepracticallevel,manyEUMemberStateshave
reconstructedorrefurbishedphysicalstructureslikecourts
inordertoaccommodatetheneedsofvictims.InJanuary
2010,IrelandofficiallyopenedanewCriminalCourtsCom-
plex,whichincludesasuiteforvictimsandvictimsupport
organisations,andaroomspecificallydesignedforchildren.
Italsohasaseparateandprivateentrance/exitforvictims
andwitnesses.14

10 Portugal,PortugueseAssociationforVictimSupport(2009).
11 Romania,Legea135/2010,15July2010.
12 Ibid.,Articles81,93,and486.
13 Lithuania,LietuvosRespublikosapsaugosnuosmurtoprivačioje

erdvėjeįstatymoprojektas,No.XIP-2325,23July2010.
14 IrishTimes(2010).

The Framework Decision on the standing of victims in 
criminal proceedings defines a ‘victim’ as “a natural person 
who has suffered harm, including physical or mental injury, 
emotional suffering or economic loss, directly caused by acts 
or omissions that are in violation of the criminal law of a 
Member State”.

Article 1(a), Framework Decision 2001/220/JHA on the standing  
of victims in criminal proceedings, OJ 2001 L 82, p. 1.

Promisingpractice

Avoiding gaps by close cooperation: the ‘Alliance against Violence’
Toenhancecooperationandavoidgapsinserviceprovisiontovictims,variousagenciesworktogetherinsomeEUMember
States.InAustriainSeptember2010,theinter-ministerial‘AllianceagainstViolence’waslaunched,comprisingtheFederal
MinistriesoftheInterior,Justice,Economy,FamilyandYouth,andWomenandCivilService.TheMinistryofInteriorestablished
acoordinationbodywithinthecriminalintelligenceservice,whiletheFederalSecurityAcademywillsupporttheAlliance
withitsresearch.Itsmaintaskswillbetocoordinateallmeasuresagainstviolence,todevelopstrategiesforimprovingthe
preventionofviolence,andtobuildalinkbetweenthepoliceandallotheractorsdealingwithviolence.Additionally,the
developmentofspecificmodelstoaddressvarioustypesofviolenceisplanned.

For more information, see: www.bmi.gv.at

www.bmi.gv.at
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year.Thefund,throughtheSwedishCrimeVictimCompen-
sationandSupportAuthority(Brottsoffermyndigheten),has
beenamajorsponsorofmanydifferentprojectsconcerning
crimevictims–mainlybysupportingcivilsocietyorganisa-
tionsandresearch–andithascontinuedtoincreaseover
theyears.21

InSweden,theauthoritieshavealsoinvestigatedthepos-
sibilityofmakingservicesmoreaccessibletocrimevictims
byprovidingtheopportunitytoapplyforcompensation
online.InDecember2010,itwas,however,onlypossible
toaccessapplicationsonline,nottosubmitthem.

InGermany,anorganisationwasestablishedinFebruary
2009todealwiththeabuseofminorsinchildren’shomes
duringthe1950sand1960s.22Itsinterimreport,published
inJanuary2010,elaboratesonthepossibilitiesofcompen-
sationforthevictims.However,itcomestotheconclusion
thatmostcompensationclaimsarestatute-barredaccording
totherelevantlegalprovisions.Itisthereforeevaluating
thepossibilityofamendingtheVictimsCompensationAct
andthefeasibilityofacompensationfundforthevictims.23
Similarly,sinceitscreationinApril2010,theRoundtableon
SexualAbuseofChildrenhasinitiatedaresearchnetwork
forthedetectionandpreventionofsexualchildabuse.24
Itisalsoexaminingthepossibilityofextendingthestatute
oflimitationsforcivilcompensationclaimsinthisarea.25

9.2.3. Information for victims

Ifvictimsarenotawareoftheirrights,theymayhavedif-
ficultyinexercisingthem.Anumberofmeasurescanbe
notedinEUMemberStates,someofwhichareinnovative.In
Germany,legislationhasbeenintroducedtoprovidebetter
informationtovictimsontheirrights,asearlyaspossible
andinalanguagetheyunderstand.26

In2010,anEnglishversionoftheSwedishintroductionto
courtsforvictimsofcrimewaslaunched(seeFigure9.1).27
InPoland,withintheframeworkoftheNationalProgramme
forCrimeVictims,authoritieshavesetupaneponymous
website(Krajowy Program na Rzecz Ofiar Przestępstw)with
completetextsoflegalacts,contactdetailsofhelpcentres
andsummariesofvictims’rights.

SomeEUMemberStateshavedevelopedvictims’char-
ters,whichexplainvictims’rightsinanaccessibleformat.

21 Seewww.brottsoffermyndigheten.se/default.asp?id=1292,
Brottsoffermyndighetensårsredovisning2010,p.9.

22 Formoreinformationonchildren’srights,seeChapter4,‘Therightsof
thechildandprotectionofchildren’.

23 RunderTischHeimerziehung(2010).
24 See‘Sitzung’sectionofRunderTischwebsite:www.rundertisch-

kindesmissbrauch.de/sitzungen.htm.Germany,MinistryforEducation
andResearch(Bundesministerium für Bildung und Forschung)(2010).

25 Germany,MinistryofJustice(Bundesministerium für Justiz)(2010).
26 Germany,GesetzzurStärkungderRechtevonVerletztenundZeugen

imStrafverfahren(2.Opferrechtsreformgesetz),BGBl.2009I,p.2280,
29July2009.

27 TheSwedishAuthorityalsohasaquickguideoncompensation,
availableat:www.brottsoffermyndigheten.se/default.asp?id=2237.

InPoland,withintheframeworkofthe‘NationwideVictim
AssistanceNetwork’,ahelpcentrehasbeenestablished
ineveryPolishregion(voivodeship)calledSieć pomocy 
ofiarom przestępstw.TheEuropeanCommissionfundsthese
centresaspartoftheprogramme‘2007Preventionofand
FightagainstCrime’.Therearecurrently16suchcentresin
total,whichaimtoprovidelegalassistance,andpsycho-
logicalandsocialcaretocrimevictims,andrelymainlyon
volunteers.15

9.2.2. Compensation 

Alongsidepunishmentoftheoffender,compensationcan
playanimportantroleinrestoringthevictim’ssituation
whentheirrightsasavictimhavebeenviolated.Several
EUMemberStatesintroducedorreformedlegislationinthe
areaofcriminalcompensationduringthereportingperiod.

Inthe Netherlands,amendmentswitheffectfromJanu-
ary2011wereintroducedtostrengthenthepositionofthe
victiminthecriminalprocedureby,forinstance,makingit
easierforthevictimtoclaimcompensation.16Consideration
isalsobeinggiventoaproposal,submittedinApril2010,
toamendlegislationoncriminalinjuriescompensation.
Thebill,currentlypendingintheHouseofRepresentatives,
wouldexpandthecategoriesofpersonswhocansubmita
claimtotheCriminalInjuriesCompensationFundandthe
casesinwhichabenefitcanbeclaimed,aswellassimplify-
ingandmodernisingexistinglegislation.17Furtherchanges
toexpandthecategoriesofpersonsthatcansubmitclaims
havebeenproposedbythegovernment.18However,on
23March2010,theSenaterejectedabillonEmotionalLoss
whichwouldhavemadeitpossibletoallowcompensation
foremotionaldamageforrelativesofdeceasedvictimsand
relativesofvictimswhosustainedseriousinjuries.

In Poland, the position of victims of crime has been
strengthenedthroughtheamendmentofthepenalcode,
whichincludesthepowerforcourtstoobligeanoffender
topaycompensationbeyondimmediatematerialdamages.
InGermany,discussionshavetakenplaceontheissueof
reforminglegislationonthecompensationofvictimsin
ordertomaketheprocesseasierandmoretransparent.19

SomeMemberStatesobligeoffenderstocontributetoa
crimevictimfund.Finlandisdevelopingsuchafund,which
isbasedonanestablishedSwedishmodelfromthemid-
1990s.20InSweden,alloffendersconvictedofanoffence
punishablebyaprisonsentenceareliabletopayalump
sumofapproximatelyEUR50totheFundforVictimsof
Crime,whichgeneratesapproximatelyEUR3.5milliona

15 Formoreinformation,see:www.pokrzywdzeni.gov.pl.
16 Netherlands,Decisionof13July2010.
17 Netherlands,ParliamentarypaperNo.32363,No.8(Government

amendment).
18 Ibid.
19 Germany,FederalMinistryforLabourandSocialAffairs

(Bundesministerium für Arbeit und Soziales),Letterof14September
2010.

20 Finland,MinistryofJustice(Oikeusministeriö, Justitieministeriet)(2010).

www.brottsoffermyndigheten.se/default.asp?id=1292
http://www.rundertisch-kindesmissbrauch.de/sitzungen.htm
http://www.rundertisch-kindesmissbrauch.de/sitzungen.htm
www.brottsoffermyndigheten.se/default.asp?id=2237
www.pokrzywdzeni.gov.pl
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Ireland’sVictimsCharterandaGuidetotheCriminalJustice
SystemwerepubliclylaunchedbytheMinisterofJustice
andLawReforminJuly2010.Thecharterhasreceivedthe
PlainEnglishMarkfromtheNationalAdultLiteracyAgency
foritsaccessibilitytothenon-technicalreader.28

Othereffortstopopulariseknowledgeabouttherightsof
victimsaremoreinnovative.Aradiomessagewasaired
everydayinDecember2009inBulgariaon‘Darik’national
radiotoinformvictimsabouttheirrights.29Hungaryused
thelargestmusicfestivalinthecountrytomakethepub-
licawareoftherightsofvictims.InPoland,theMinistry
ofJusticelaunchedacampaigncalled‘Comeoutofthe
shadow.Letyourselfbehelped’(Wyjdź z cienia! Pozwól 
sobie pomóc!)whichaddressesvictimsofcrimeandencour-
agesthemtomakeuseoftheassistanceonoffer.The

28 Ireland,VictimsofCrimeOffice,VictimsCharter,availableat
www.victimsofcrime.ie.

29 SeeBulgaria,NationalCouncilforassistanceandcompensationto
victimsofcrime,availableat:www.compensation.bg/Default.aspx.

initiativeincludesabout2,000billboardsthroughoutthe
countryaswellasYouTubeclips.

InRomaniain2009,ahotlinewassetuptoassistvictims
ofcrimeinobtaininginformationontheirrightsandcom-
pensationpossibilities.30InFinland,VictimSupportFinland
initiatedahelplineservicetosupportcrimevictimswitha
foreignbackground.Thisnewserviceispartofafive-year
VictimSupportDevelopmentProject(2007–2011)which
aimstodevelopnewtoolstoimprovevictimsupportserv-
icesandmakethemaccessibletoall,regardlessoftheir
background.31

30 Romania,MinistryofJustice(Ministerul Justitiei),information
availableat:www.just.ro.

31 Finland,Rikosuhripäivystys/Brottsofferjouren (RIKU)(VictimSupport),
availableat:www.riku.fi/fi/victim+support/services.

Figure 9.1: Court Introduction (Rättegångsskolan)

Source: Sweden, Swedish Crime Victim and Support Authority, available at: www.courtintroduction.se

www.victimsofcrime.ie
www.compensation.bg/Default.aspx
www.just.ro
www.riku.fi/fi/victim+support/services
www.courtintroduction.se
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9.2.4. Violence against women

Violenceagainstwomenremainsawidespreadproblem32
andcontinuestooccupyaprominentpositiononthepoliti-
calagenda,afactunderlinedbythe2010Spanishpresi-
dencyoftheCouncil’sfocusontheissue.33Childrenare
alsooftenvulnerabletoviolenceandabuse,andgirlsare
particularlyvulnerabletosexualabuse,whichisaddressed
inChapter4onrightsofthechildandprotectionofchildren.

In2010,theEuropeanCommissionpublishedthefindingsof
amajorprojectassessingtheFeasibility of harmonisation of 
national legislation on gender violence and violence against 
children (FSL study).Thegoalofthestudywastoexamine
whetheritwasbothfeasibleandnecessarytoharmonise
nationallegislationonviolenceagainstwomen,violence
againstchildrenandsexualidentityviolenceattheEUlevel.
Thestudyidentifiedanumberofchallengeswithrespectto
lookingattheoriginsandcausesofviolenceagainstwomen
andtheothergroupsstudied,datacollectionintheseareas,
andpossibilitiesforlegislativeharmonisation.

ThedraftEuropeanProtectionOrder,discussedaboveinthe
contextofdevelopmentsatEUlevel,wouldensurethata
personcontinuestobenefitfromprotectionmeasureseven
iftheymoveortravelabroad.Thisisofparticularbenefitto
womenwhoarevictimsofinter-personalviolence.Atthe
policylevel,theCounciladoptedtwosetsofconclusions.
InMarch2010,theCounciladopted‘Conclusionsonthe
eradicationofviolenceagainstwomen’,whichurgesMem-
berStatestoenhancetheireffortstoendviolenceagainst
womenandrequeststheEuropeanCommissiontodevelop
anoverallstrategy.34InApril2010,theCouncilalsoadopted
‘Conclusionsonimprovingpreventiontotackleviolence
againstwomenandcaretoitsvictimswithinthescopeof
lawenforcement’,withtargetedmeasuresforpoliceon
victimsofgender-basedviolence.

InDecember2010,theAdHocCommitteeonPreventing
andCombatingViolenceagainstWomenandDomesticVio-
lenceapprovedthefirstDraftCouncilofEuropeConvention
onpreventingandcombatingviolenceagainstwomenand
domesticviolence.35TheConventionwouldcreatelegally
bindingstandardsexplicitlyrequiringStatestoprevent
violenceagainstwomenanddomesticviolence,protect

32 CounciloftheEuropeanUnion(2010c),paragraph3.
33 CounciloftheEuropeanUnion(2010d)Formoreinformation,see

Chapter5‘Equalityandnon-discrimination’,whichdealswith
discriminationonthegroundsofgender,andChapter6‘Racismand
ethnicdiscrimination’,whichhasasectiondedicatedtoracistcrime.

34 CounciloftheEuropeanUnion(2010e).
35 CouncilofEurope,AdHocCommitteeonPreventingandCombating

ViolenceagainstWomenandDomesticViolence(2011).

itsvictimsandpunishtheperpetrators.Itfillsasignificant
gapinhumanrightsprotectionforwomenandencourages
MemberStatestoextenditsprotectiontoallvictimsof
domesticviolence.

Atnationallevel,developmentscanbenotedamongthree
EUMemberStates.InGreece,in2009aNationalMulti-
AnnualProgrammeonPreventingandCombatingViolence
AgainstWomen(2009-2013)waslaunchedbytheMinistry
ofJustice,TransparencyandHumanRights.TheProgramme
incorporatesbothpreventiveandsupportingactionsfor
victimsofgender-basedviolence.Thisincludestheopera-
tionofa24-hourSOStelephoneline,anawareness-raising
campaignandtheestablishmentof13newConsultation
Centres.Thisisthefirsttimethatacompleteactionpro-
grammehasbeenelaborated inGreece for combating
gender-basedviolence.InPortugal,accordingtotheoffi-
cialgovernmentwebsite(www.cig.gov.pt),therehasbeen
anincreaseinreportedcasesofgender-basedviolence.In
Cyprus,anationalnon-governmentalorganisation(NGO)
hasreceivedfundinginordertocarryoutactivitiesrelated
todomesticviolence,includingawarenessraising,mapping,
websitebuilding,andtheofferoftrainingtothejudiciary,
publicprosecutorsandothercriminaljusticeactors.36

During2010,twoEUMemberStates,theNetherlandsand
theCzech Republic,weremonitoredbytheUNCommittee
ontheEliminationofRacialDiscrimination(CEDAW)under
theperiodicStatereportingprocedure.Amongotherobser-
vations,CEDAWwelcomedmeasuresinboththeNether-
landsandtheCzechRepublictocombatdomesticviolence.
Atthesametime,theNetherlandswasurgedtoensure
freelegalaidforallvictimsofdomesticviolence.Inrela-
tiontotheCzechRepublic,CEDAWraisedseveralconcerns
relatingtolowratesofreporting,prosecutionandconviction
fordomesticviolenceandrape,aswellasthedefinitionof
rapeandtheavailabilityoflegalaid.37

9.3.   Data collection and 
evidence-based 
policymaking

Thedevelopmentofeffectiveandtargetedlegislationand
policiesaddressingboththeneedsandsubstantiverightsof
victimsdependsonthecollectionofsoliddata.Giventhat
manyvictimsneverreporttheirexperiencestothepolice,
relianceoncriminaljusticedataandinformationfromcourt
casescanonlypaintalimitedpictureoftherealitiesonthe
groundwithrespecttotheexperiencesofvictimsofcrime.
Formoreinformationondatacollectionandracistcrimes,
seeChapter6onracismandethnicdiscrimination.

36 EuropeanCommission(2010d).
37 UnitedNations,CommitteeontheEliminationofDiscrimination

AgainstWomen(CEDAW)(2010a),paragraphs.5,26-27.CEDAW
(2010b),paragraphs.7,22,23.

“Reparations for women cannot be just about returning 
them to the situation in which they were found before the 
individual instance of violence, but instead should strive to 
have a transformative potential.”

UN Special Rapporteur on Violence against Women, Rashida Manjoo,  
19 April 2010, paragraph 85 

www.cig.gov.pt
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EU-wide survey on violence against women
OntheoccasionofInternationalWomen’sDay2010,
the FRA Director was invited to give a speech
in the hemicycle of the European Parliament in
whichheaddressedviolenceagainstwomenasa
human rights abuseand referred to the Agency’s
EU-wide survey on violence against women. In
line with a European Parliament resolution of 
25November200938–whichcalledontheFRAtocol-
lectreliableandcomparablestatisticsonallgroundsof
discrimination,including“comparativedataonviolence
againstwomenintheEU”–theFRAbeganprepara-
tionsforthefirstEU-widesurveyonviolenceagainst
womenin2010.

For more information, see: fra.europa.eu/fraWebsite/
research/projects/proj_eu_survey_vaw_en.htm.  

FRA ACTIVITY 

Regularcriminalvictimisationsurveyshavebeeninexist-
enceinsomeEUMemberStates,suchastheUKandFinland,
forseveraldecades.Recognisingthecontinuedabsenceof
comprehensiveandcomparableEU-widedataoncrimevic-
timisation,andbuildingonthepreviousworkoftheInter-
nationalCrimeVictimsSurvey(ICVS)thatincludedsomeEU
MemberStates,Eurostatlaunchedapilotinitiativein2009to
testaproposalforan‘EUSecuritySurvey’.Thissurveyisalso
confusinglyreferredtoasthe‘EuropeanSafetySurvey’and
the‘EUvictimisationsurveymodule’intheEurostatStatisti-
calRequirementsCompendium2010,andasthe‘EUvictimi-
sationsurvey’intheEurostatStatisticalProgramme2010.39
TheresultsfromMemberStatesthattestedthesurveywere
reviewedinthecourseof2010,andthefindingswillbe
usedinthedevelopmentofafullsurvey.Itisproposedthat
between5,000and8,000peoplewillberandomlysurveyed
ineachMemberState,theresultsofwhichwillserveto
providerichinformationaboutvictimisationexperiences.

InsomeEUMemberStates,thereisencouragingevidence
thatdatacollectiononvictimsofcrimecontinuestobe
supportedasthebasisforpolicyformulation.InFinland,
whichhasalongtraditionofresearchinthisandrelated
criminaljusticefields,theNationalResearchInstituteof
LegalPolicy(Rättspolitiska forskningsinstitutet)hasiniti-
atedalarge-scaleresearchprojectconcerningthestatusof
victimsofcrime.Theprojectfocusesonaccesstocompen-
sationandvictimsupportservices,andtheresultsofthe
researchwillformthebasisforfutureinitiativestoensure
theeffectivenessofthecompensationprocess.Theproject
reportisplannedforearly2011.40InFrance,theMinistry
ofJustice(Ministère de la Justice et des Libertés)published

38 EuropeanParliament(2010c).
39 Formoreinformation,seeEurostatStatisticalRequirements

Compendium2010,p.63;StatisticalProgramme2010,p.24.
40 Finland,Oikeuspoliittinen tutkimuslaitos/Rättspolitiska 

forskningsinstitutet,see:www.optula.om.fi/en/Etusivu.

theresultsofasatisfactionsurveybasedon134,000crime
victimswhosecaseswerejudgedin2007.

InIreland,theCommissionfortheSupportofVictimsof
Crimecommissionedresearchontheneedsofvictimsof
crime,whichwaslaunchedinOctober2010.41300victims
ofcrimewereinterviewedforthestudy,whichalsogauged
publicandprofessionalawarenessoftheavailabilityof
supportservicesforvictimsofcrime.TheSwedishCrime
VictimCompensationandSupportAuthority(Brottsoffer-
myndigheten)wascommissionedbythegovernmentto
carryoutastudyontheeffectivenessofproceduresforpay-
mentofcriminalinjuriescompensationtopersonsinother
Stateswhowerevictimsofhumantraffickingforsexual
purposes.Thestudy,presentedin2010,wascarriedout
fromacomparativeperspectiveinvolvingnineotherEU
MemberStatesandNorway.42

IntheUK–specificallyinEnglandandWales–theBritish
CrimeSurveyhasbeeninexistencesincetheearly1980s,
withsurveyresultsfor2009and2010,basedoninterviews
with45,000respondents,publishedinJuly2010.Interviews
forthelatestScottishCrimeandSafetySurvey(UK)beganin
June2010,whenitwasalsoannouncedthatareviewofthe
2001ScottishStrategyforVictimsActionPlanwasunderway.
Accordingtoaresponsetoaparliamentaryquestioninthe
ScottishParliament,thereviewwillincludeconsultationon
optionsforimprovingvictimsupport.43

Promisingpractice

Raising awareness of compensation 
funds among victims
IntheNetherlands,astudyrevealedthatvictimsrarely
drawoncompensationfunds.ResearchfromtheCrimi-
nalInjuriesCompensationFund(Schadefonds Gewelds-
misdrijven),publishedinFebruary2010,showsthat
28,000victimsayearwouldliketoandcouldmakea
claimbasedonthestatutoryregulationsforfinancial
compensation.However,onlyonefifthofabout37,000
victimsayearactuallydosoinpractice.Themainreason
forthisseemstobethat72%ofvictimsarenotaware
oftheexistenceofthefund.

For more information, see: Netherlands, Huiselijkgeweld.nl 
(2010),‘Weinig beroep op schadefonds geweld’, 16 February 2010

41 CentralStatisticsOffice(CSO)(2010).SeealsoKilcommins,S.et al
(2010).

42 Sweden,CrimeVictimCompensationandSupportAuthority(2010). 
43 Scotland,ScottishParliament,WrittenAnswerstoParliamentary

Questions,30June2010.

www.optula.om.fi/en/Etusivu
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Outlook
OngoingworkintheEUtopromotetherightsofvictims
appearspromising.Initiativesontherightsofsuspectsand
theaccused,inparticularthe‘Roadmap’discussedinChap-
ter8onAccesstojustice,wouldbenefitfromconsideration
ofparalleldevelopmentsintheareaofvictims’rights.This
wouldallowforclearerandmorecomprehensivelegislation
addressingtherightsofsuspectsandtheaccused,andthose
ofvictimsandwitnesses.

Legislativereformsaside,theeffectivetranspositionof
directiveswillremaincrucialinthecomingyears.Research
evidencefromreportsfundedbytheEuropeanCommis-
siondemonstratesthatvictim-centredlawsareoftenpoorly
translatedintopracticeandasaresultthereisnotangi-
bleimpactontheground.Tothisend,theforthcoming
‘EuropeanSafetySurvey’,togetherwiththeFRA’sViolence
againstWomensurvey–whichincludesviolenceinchild-
hood,andreportingpatternsamongvictims–willshed
lightonvictims’enjoymentoftheirrightsinpractice.In
thisregard,thesesurveysmaybeconsideredassignificant
developmentsinthefieldofdatacollectiononvictimsof
crimethatwillunderpinevidence-baseddevelopmentsin
thefuture.
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On15December2010,theEuropeanParliamentadopted
aresolutiononthesituationoffundamentalrightsinthe
EU.Inparticular,thisresolutionfocusesontherolethe
TreatyofLisbonhasplayedindesigning“anewfunda-
mentalrightsarchitecture”intheEU.1Itissuggestedinthe
resolutionthat,aspartofthisnew‘architecturaldesign’,
EUinstitutionsandagenciesmust“cooperatebetterwith
internationalorganisationscommittedtotheprotectionof
fundamentalrights”,2and,asaresult,theeffectiveprotec-
tionandpromotionoffundamentalrights“requiresactions
atvariouslevels(international,European,national,regional
andlocallevel)”.3InotherwordstheParliamentunderlines
theneedfor’joined-upgovernance’.Theconceptof‘joined
up-governance’recognisesthefactthatinamulti-level

1 EuropeanParliament(2009).
2 Ibid.,paragraph43.
3 Ibid.,paragraph1.

International obligations

The European Union (EU) is not a ‘self-contained regime’; it operates – just as its Member States do – in an 
 international environment and it is bound by international obligations. The year 2010 marked the debut of the 
modern post-Lisbon Union on the international stage, as discussions at EU level paved the way for the EU’s  accession 
to international human rights treaties. Since EU Member States are already bound by a variety of  international 
human rights obligations, the spheres of international law and EU law stand in a communicative process of 
 cross-fertilisation. Against this background, it is of relevance to observe the developments in 2010 with regard 
to EU Member States’ international obligations.

10

systemofgovernance,efficientprotectionoffundamental
rightscanonlybeachievedthroughconsistentandregular
cooperationatthelocal,nationalandinternationallevel.
Anotheraspectofthisistheneedfor‘multi-agencypartner-
ships’,whichinteractwithjoined-upgovernancestructures.

2010markedayearof increasedEUcooperationwith
internationalorganisationswiththenegotiationsrelating
totheEU’saccessiontotheEuropeanConventiononHuman
Rights(ECHR)andtheUnitedNations(UN)Conventionon
theRightsofPersonswithDisabilities(CRPD),whichwillbe
discussedinmoredetailbelow.However,itisnotonlywhen
theEUentersdirectlyintointernationalobligationsthatthe
relevanceofinternationalstandardsbecomesapparentfor

Agency project on ‘joined-up governance’
Alargegapremainsbetweentherightsenshrinedininternationalhumanrightsinstrumentsandthepracticalrealisa-
tionoftheserightsontheground.AFRAprojecthassetupanetworkoflocal,regional,nationalandsupranational
actors,includingtheCongressoflocalandregionalauthoritiesoftheCouncilofEurope.Theprojectwillmapexisting
practicesstartingwithafewpilotcountries.Onthebasisofpromisingpractices,itwilldevelopatoolboxofjoined-up
governancemethodsforbetterimplementationoffundamentalrights.In2010,theAgencycoordinatedapreliminary
assessmentofidentifiedpracticesinthepilotcountrieswhichisbeingfollowedupwithsystematicresearchineach
oftheMemberStates.

For more information, see: http://fra.europa.eu/fraWebsite/research/projects:Proj_joinedupgov_en.htm

FRA ACTIVITY 

http://fra.europa.eu/fraWebsite/research/projects:Proj_joinedupgov_en.htm
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theEUsystem.Internationalhumanrightsstandardsthat
arenotdirectlybindingontheEUitselfcanberelevantfor
theinterpretationofEUlaw.Forinstance,theCourtofJustice
oftheEuropeanUnion(CJEU)hasmadereferencetothe
EuropeanSocialCharter,4InternationalLabourOrganization
(ILO)Conventions5andtheInternationalCovenantonCivil
andPoliticalRights(ICCPR),6whichevidencesthepracticeof
interpretingEUlawinconformitywithrecognisedinterna-
tionalfundamentalrightsstandards.Also,whenidentifying
generalprinciplesoflaw,theCourt“drawsinspirationfrom
[…]theguidelinessuppliedbyinternationaltreatiesforpro-
tectionofhumanrightsonwhichtheMemberStates have 

4 CJEU,C-149/77,Defrenne v. Sabena (No. 3),15June1978.
5 CJEU,C-41/90,Höfner and Elser v. Macrotron,23April1991;

C-158/91,Levy,2August1993;C-197/96,Commission v. France,
16January1997.

6 CJEU,C-374/87,Orkem v. Commission,18October1989;C-249/96,
Grant v. South-West Trains Ltd.,17February1998.

collaboratedortowhichtheyaresignatories”(emphasis
added).7

GiventherelevanceofinternationalstandardsfortheEU,
theFRApublishedanannexinitslastannualreport,which
providedasnapshotofEUMemberStates’international
humanrightsobligations.InitsResolutionof15December
2010onthesituationoffundamentalrightsintheEU,the
EuropeanParliamentexplicitlywelcomedthisinnovation.8
Takingthisintoconsideration,theAgencyhasdecidedto
integratethisoverviewofMemberStates’ratificationof
internationalhumanrightsinstrumentsasapermanent

7 OpinionoftheCourtofJusticeoftheEuropeanUnion(1996).
8 EuropeanParliament(2009),paragraph31.

Figure 10.1:  Acceptance of international human rights instruments, by EU Member State and Croatia
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Notes:  OPs = optional protocols. Acceptance includes both being a state party as well as accepting additional monitoring provisions. 
The figure includes the following Council of Europe instruments: ICERD, ICCPR, ICESCR, CEDAW, CAT, CRC, ICRMW, CRSR, CTOC 
ICPED, CRPD, ILO C169 and all corresponding protocols. Please note the full names of these instruments are provided in the 
context of Tables 10.3 and 10.4.

Source: FRA, 2010



Internationalobligations

167

example,notallEUMemberStatesareapartytoeach
oftheECHRprotocols.However,in2010Sloveniaratified
ProtocolNo.12(dealingwithdiscrimination),whichbrings
thetotalnumberofEUMemberStateswhoarestateparties
tothatprotocoltoseven.WhilethelevelofMemberStates
commitmenttoallECHRprotocolsisoutlinedinTable10.3,
bywayofillustrationofthelevelofcommitmenttothis
instrument,Figure10.2providesavisualoverviewofEU
MemberStates’ratificationofProtocolNo.12.

Moreover,recentstatisticsfromtheECtHR,whichincludes
dataonall47CouncilofEuropeMemberStates,indicate
thatEUMemberStatesarenotincompliancewithallECHR
obligations:withregardtothe27EUMemberStatesplus
Croatia,theCourthandeddown795judgmentsin2010.

chapterinitsannualreports.Thus,thischaptertracesthe
levelofEUMemberStates9formalcommitmenttointerna-
tionalhumanrightsobligations,whilehighlightingrecent
developments(ingrey)inthefollowingfiguresandtables.
Figure10.1providesanoverviewofthesecommitments.

ItmustbeacknowledgedthattheECHRremainstheleading
instrumentonhumanrightsprotectionintheEU.Thepivotal
rolewhichtheECHRhasplayedinshapingthefundamental
rightslandscapeintheEUhasrecentlybeenacknowledged
inthediscussionssurroundingtheEU’saccessiontothe
ECHR.WhiletheECHRisapplicableinallEUMemberStates,
thisdoesnotequatetouniversalcompliance–namely,
withintheEU–witheveryobligationsetoutintheCon-
vention,inparticulartheProtocolstotheConvention.For

9 AccordingtoArticle28(1)ofRegulation168/2007establishingthe
FRA,“theAgencyshallbeopentotheparticipationofcandidate
countriesasobservers.”OnthebasisofDecision1/2010ofthe
EU-CroatiaStabilisationandAssociationCroatiaisaparticipating
countryintheworkoftheFRAandforthisreasonhasbeenincluded
inallthefiguresandtablesofthischapter.

Figure 10.2: Ratifications and signatories of Protocol 12 to the ECHR in EU Member States and Croatia, 2010

EU Member States and 
Croatia that have ratified 
Protocol No. 12 ECHR

EU Member States 
that have signed 
Protocol No. 12 ECHR

EU Member States 
that have not signed 
Protocol No. 12 ECHR

Note:  Protocol 12 deals with discrimination. Information is drawn from the Council of Europe website at: 
www.conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=177&CM=8& DF=14/02/2011&CL=ENG.

Source: FRA, 2010
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Table 10.1: Number of judgments handed down by the ECtHR, by ECHR Article and respondent EU Member State and Croatia Table 10.1: (cont’d)

ECHR
Article 2 2 3 3 3 4 5 6 6 6 7 8 9 10 11 12 13 14 P1-1 P1-2 P1-3 P7-4 *

AT 19 16 3 6 9 2 4 1

BE 4 4 1 1 3

BG 81 69 10 1 1 5 7 1 5 3 14 6 31 3 8 27 1 18 1 2

CY 3 3 1 1 1 1 1 2 1

CZ 11 9 1 1 6 3 1 1 1 2

DK

EE 2 1 1 1

ES 13 6 7 1 4 1 1

FI 17 16 1 2 9 2 8

FR 42 28 13 1 3 5 10 1 1 2 4 5

DE 36 29 6 1 1 2 29 2 8

EL 56 53 3 5 2 4 8 33 6 2 1 1 17 2 1 1

HU 21 21 1 1 1 14 3 1 1

IE 2 2 1 1 1

IT 98 61 3 34 1 9 44 5 3 6 2

LV 4 3 1 1 1 1 1 1

LT 8 7 1 1 3 3 1

LU 7 5 2 2 3

MT 4 3 1 3 1

NL 4 2 1 1 1 1

PL 107 87 15 5 2 2 2 1 14 20 37 2 12 1 2 2 2 2 2

PT 19 15 2 2 2 6 3 5 6

RO 143 135 3 5 1 2 1 22 3 17 30 16 30 2 5 5 1 58 1 1

SK 40 40 1 1 10 2 29 2 7

SI 6 3 3 2 1 3

SE 6 4 2 2 1 1

UK 21 14 7 2 1 1 5 1 4 4 1 1

HR 21 21 5 6 8 1 2 3 2 2

Sub 
Total 657 82 2 54 10 14 2 48 11 1 84 121 278 48 51 2 25 3 88 16 102 5 1 6

Total 795*

Notes: *  One judgment concerns Cyprus and Russia; ** other judgments: just satisfaction, revision judgments, preliminary objections and lack 
of jurisdiction; P = Protocol

Source: Based on ECtHR, AnnualReport2010, pp. 130-131
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Table 10.1: Number of judgments handed down by the ECtHR, by ECHR Article and respondent EU Member State and Croatia Table 10.1: (cont’d)

ECHR
Article 2 2 3 3 3 4 5 6 6 6 7 8 9 10 11 12 13 14 P1-1 P1-2 P1-3 P7-4 *
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HR 21 21 5 6 8 1 2 3 2 2

Sub 
Total 657 82 2 54 10 14 2 48 11 1 84 121 278 48 51 2 25 3 88 16 102 5 1 6

Total 795*
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WhileTable10.1providesanoverviewofthenumberof
judgmentshandeddownbytheECtHR,itisalsointerest-
ingtolookatotherstatisticspreparedbytheCourtonthe
numberofapplicationsallocatedtoajudicialformation
perpopulation.ThisisgraphicallyillustratedinFigure10.3
basedonECtHRstatistics.

2010alsowitnessedthecompletionoftheratificationproc-
essofProtocolNo.14ECHR,whichsignificantlyamended
aspectsoftheConvention’sproceduralmachinery.10One
ofthepositiveaspectsofthisreformistheintroduction

10 Asaresult,Protocol14bishasceasedtobeinforceasfrom1June
2010.

ofanewjudicialformation(asinglejudge)todealwith
inadmissiblecases,whichaimstotacklethebacklogof
applicationsbeforetheCourt.Nevertheless,manyprob-
lemsremainwithregardtotheworkloadoftheCourt,as
isevidentfromFigure10.4,whichindicatesthat57,050
applicationsfromindividualsinEUMemberStatesand
Croatiawerependingbeforejudicialformationsbythe
endof2010.

WhiletheECHRfocusedprimarilyoncivilandpoliticalrights,
theEuropeanSocialCharter(ESC),whichcelebratesits50th

Figure 10.3:  Applications allocated to a judicial formation per 10,000 inhabitants, 
by EU Member State and Croatia 
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Source: Based on ECtHR Annual Report 2010, pp. 139-140.
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anniversaryin2011,complementstheConvention.How-
ever,10EUMemberStateshavenotyetadoptedtherevised
versionofthisCharter(providingforadditionalrights)which
theEuropeanCommitteeofSocialRightsencouragedinits
2010Conclusions.11ItisworthwhilenotingthatCroatiahas
notyetadoptedtherevisedversionoftheChartereither.
Moreover,giventhatstatepartiesmaychoosetoaccept
orrejectindividualarticlesintheESC,itisinterestingto
notethelevelofcommitmenttotheCharter,asoutlined
inTable10.2.

11 EuropeanCommitteeofSocialRights(2010).

MeasuringthesuccessoftheESCagainsttheECHR,itisargu-
ablethatsocialrightshavenotenjoyedasmuchprotection
asothercategoriesofrightsatthenationallevelintheEU–
atleastnotas‘rights’.AccordingtotheEuropeanParliament
ResolutiononthesituationoffundamentalrightsintheEU,
theEUCharterofFundamentalRightsrepresentsa“modern
codificationoffundamentalrights”,12whichincorporates
thefullspectrumofrights–fromciviltosocial–andseem-
inglyallowsfortheequalprotectionandenjoymentofall
fundamentalrights.

12 EuropeanParliament(2009),paragraph6.
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Source: Based on ECtHR Annual Report 2010, p. 126

Figure 10.4:  Number of applications pending before judicial formations as of December 2010,  
by respondent EU Member State and Croatia
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 Table 10.2:  Acceptance of different provisions of the European Social Charter, by EU Member State and Croatia Table 10.2: (cont’d)

European Social Charter (1996 revised) European Social Charter (1961)

Country BE BG CY EE FI FR HU IE IT LT MT NL PT RO SK SI SE AT CZ DK DE EL ES LV LU PL UK HR

Total accepted 24 17 13 20 26 31 18 28 30 24 21 30 31 17 25 29 23 14 16 18 15 21 23 10 16 11 14 15

Art 1 - right to work √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ ½ √ √ √ √ √ √ √ √ √
Art 2 - just conditions of work √ ½ ½ ½ √ √ √ √ √ √ ½ √ √ ½ √ √ ½ ½ √ ½ √ √ √ x √ ½ ½ √
Art 3 - safe and healthy work conditions √ √ ½ ½ ½ √ √ √ √ √ √ √ √ ½ √ √ ½ √ √ √ √ √ √ x √ √ √ x
Art 4 - fair remuneration √ ½ x ½ ½ √ x √ √ √ √ √ √ √ √ √ ½ ½ ½ ½ ½ √ √ x ½ ½ ½ x
Art 5 - right to organise √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ √ √ √ √
Art 6 - right to bargain collectively √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ ½ √ √ √ x √ √ ½ ½ √ √
Art 7 - protection of children and young persons √ √ ½ ½ ½ √ √ √ √ √ √ √ √ √ √ √ ½ ½ √ x ½ √ √ x √ ½ ½ √
Art 8 - protection of maternity of employed women √ √ ½ √ ½ √ √ ½ √ √ ½ √ √ √ √ √ ½ √ √ ½ ½ √ √ √ ½ √ ½ √
Art 9 - vocational guidance √ x √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ √ √ √ √ √ √ √
Art 10 - vocational training √ x √ ½ √ √ √ √ √ √ √ √ √ x √ √ √ √ x √ ½ √ √ x √ ½ √ x
Art 11 - protection of health √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
Art 12 - social security √ ½ √ √ √ √ ½ √ √ ½ ½ √ √ √ √ √ ½ √ √ √ √ √ √ x √ √ ½ x
Art 13 - social and medical assistance √ ½ ½ ½ √ √ √ √ √ ½ √ √ √ ½ ½ ½ √ √ √ √ √ √ √ √ √ ½ √ √
Art 14 - benefit from social welfare services √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ √ √ √ √ √ √ √ √ √ ½ √ √
Art 15 - persons with disabilities √ x √ √ √ √ √ √ √ √ √ √ √ ½ ½ √ √ √ ½ √ √ √ √ x √ √ √ x
Art 16 - protection of the family √ √ x √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
Art 17 - protection of children and young persons √ ½ x √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
Art 18 - work in the territory of other Parties √ ½ ½ x √ √ x √ √ ½ ½ √ √ ½ ½ ½ √ √ ½ √ √ √ √ x √ ½ √ x
Art 19 - protection and assistance of migrant workers ½ x √ √ ½ √ x √ √ ½ x ½ √ ½ ½ √ √ ½ ½ x √ √ √ x √ √ √ x
Art 20 - non-discrimination on the grounds of sex √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ x √ √ x x x x √
Art 21 - information and consultation √ √ x √ √ √ √ x √ √ x √ √ √ √ √ √ x √ √ x √ √ x x x x √
Art 22 -  participation in improvement  

of working conditions
√ √ x √ √ √ √ √ √ √ x √ √ x √ √ √ x √ √ x √ √ x x x x √

Art 23 - social protection of elderly persons x x x x √ √ x √ √ x √ √ √ x √ √ √ x √ √ x √ √ x x x x x
Art 24 -  protection in cases of  termination 

of employment
x √ √ √ √ √ x √ √ √ √ √ √ √ √ √ x

Art 25 - protection in case of employer's insolvency √ √ x √ √ √ x √ x √ √ √ √ √ √ √ √

Art 26 - dignity at work ½ √ x x √ √ x √ √ √ √ √ √ x √ √ √
Art 27 - workers with family responsibilities x ½ ½ √ √ √ x √ √ √ ½ √ √ ½ ½ √ √
Art 28 - protection of workers' representatives x √ √ √ √ √ x √ √ √ √ √ √ √ √ √ x
Art 29 - consultation in collective  redundancy procedures √ √ x √ √ √ x √ √ √ √ √ √ √ √ √ √

Art 30 - protection against poverty and social exclusion √ x x x √ √ x √ √ x x √ √ x √ √ √

Art 31 - housing x x x x √ √ x x √ ½ x √ √ x x √ √

Note:  Based on information provided on European Committee of Social Rights website (updated on 5 March 2010), 
available at: www.coe.int/t/dghl/monitoring/socialcharter/Presentation/ProvisionsIndex_en.asp

Source: FRA, 2010

www.coe.int/t/dghl/monitoring/socialcharter/Presentation/ProvisionsIndex_en.asp
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 Table 10.2:  Acceptance of different provisions of the European Social Charter, by EU Member State and Croatia Table 10.2: (cont’d)

European Social Charter (1996 revised) European Social Charter (1961)

Country BE BG CY EE FI FR HU IE IT LT MT NL PT RO SK SI SE AT CZ DK DE EL ES LV LU PL UK HR

Total accepted 24 17 13 20 26 31 18 28 30 24 21 30 31 17 25 29 23 14 16 18 15 21 23 10 16 11 14 15

Art 1 - right to work √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ ½ √ √ √ √ √ √ √ √ √
Art 2 - just conditions of work √ ½ ½ ½ √ √ √ √ √ √ ½ √ √ ½ √ √ ½ ½ √ ½ √ √ √ x √ ½ ½ √
Art 3 - safe and healthy work conditions √ √ ½ ½ ½ √ √ √ √ √ √ √ √ ½ √ √ ½ √ √ √ √ √ √ x √ √ √ x
Art 4 - fair remuneration √ ½ x ½ ½ √ x √ √ √ √ √ √ √ √ √ ½ ½ ½ ½ ½ √ √ x ½ ½ ½ x
Art 5 - right to organise √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ √ √ √ √
Art 6 - right to bargain collectively √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ ½ √ √ √ x √ √ ½ ½ √ √
Art 7 - protection of children and young persons √ √ ½ ½ ½ √ √ √ √ √ √ √ √ √ √ √ ½ ½ √ x ½ √ √ x √ ½ ½ √
Art 8 - protection of maternity of employed women √ √ ½ √ ½ √ √ ½ √ √ ½ √ √ √ √ √ ½ √ √ ½ ½ √ √ √ ½ √ ½ √
Art 9 - vocational guidance √ x √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ √ √ √ √ √ √ √
Art 10 - vocational training √ x √ ½ √ √ √ √ √ √ √ √ √ x √ √ √ √ x √ ½ √ √ x √ ½ √ x
Art 11 - protection of health √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
Art 12 - social security √ ½ √ √ √ √ ½ √ √ ½ ½ √ √ √ √ √ ½ √ √ √ √ √ √ x √ √ ½ x
Art 13 - social and medical assistance √ ½ ½ ½ √ √ √ √ √ ½ √ √ √ ½ ½ ½ √ √ √ √ √ √ √ √ √ ½ √ √
Art 14 - benefit from social welfare services √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ √ √ √ √ √ √ √ √ √ ½ √ √
Art 15 - persons with disabilities √ x √ √ √ √ √ √ √ √ √ √ √ ½ ½ √ √ √ ½ √ √ √ √ x √ √ √ x
Art 16 - protection of the family √ √ x √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
Art 17 - protection of children and young persons √ ½ x √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
Art 18 - work in the territory of other Parties √ ½ ½ x √ √ x √ √ ½ ½ √ √ ½ ½ ½ √ √ ½ √ √ √ √ x √ ½ √ x
Art 19 - protection and assistance of migrant workers ½ x √ √ ½ √ x √ √ ½ x ½ √ ½ ½ √ √ ½ ½ x √ √ √ x √ √ √ x
Art 20 - non-discrimination on the grounds of sex √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ x √ √ x x x x √
Art 21 - information and consultation √ √ x √ √ √ √ x √ √ x √ √ √ √ √ √ x √ √ x √ √ x x x x √
Art 22 -  participation in improvement  

of working conditions
√ √ x √ √ √ √ √ √ √ x √ √ x √ √ √ x √ √ x √ √ x x x x √

Art 23 - social protection of elderly persons x x x x √ √ x √ √ x √ √ √ x √ √ √ x √ √ x √ √ x x x x x
Art 24 -  protection in cases of  termination 

of employment
x √ √ √ √ √ x √ √ √ √ √ √ √ √ √ x

Art 25 - protection in case of employer's insolvency √ √ x √ √ √ x √ x √ √ √ √ √ √ √ √

Art 26 - dignity at work ½ √ x x √ √ x √ √ √ √ √ √ x √ √ √
Art 27 - workers with family responsibilities x ½ ½ √ √ √ x √ √ √ ½ √ √ ½ ½ √ √
Art 28 - protection of workers' representatives x √ √ √ √ √ x √ √ √ √ √ √ √ √ √ x
Art 29 - consultation in collective  redundancy procedures √ √ x √ √ √ x √ √ √ √ √ √ √ √ √ √

Art 30 - protection against poverty and social exclusion √ x x x √ √ x √ √ x x √ √ x √ √ √

Art 31 - housing x x x x √ √ x x √ ½ x √ √ x x √ √

Articles20-23correspondtoArticle1-4totheadditionalprotocol
totheoriginalEuropeanSocialCharterfrom1961.

√=accepted

½=acceptedinpart

x=notaccepted
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Moreover,consideringthefactthatfundamentalrightsplayan
instrumentalroleinallfacetsoflife,itisnecessaryforEUMember
Statestocomplywiththefullrangeofinternationalobligations.
ThisincludestheninecoreUnitedNationshumanrightstrea-
tiesaswellasanumberofCouncilofEuropeconventions.For
instance,intheEuropeanParliamentresolution,EUMember
Statesarecalledupontosignandratifyanon-exhaustivelistof
‘core’humanrightsconventions.MemberStatescommitments
totheseconventionsareoutlinedinTable10.3andFigure10.5
(CouncilofEurope)aswellasinTable10.4andFigure10.6(UN).

RegardingtheCouncilofEuropeconventions,therehasbeena
moderatelevelofactivityin2010.Forexample,threeMember
States–Ireland,ItalyandSweden–haveratifiedtheConven-
tionAgainstTraffickingofHumanBeings(CATHB),whichbrings
thetotalnumberofEUMemberStateswhicharestateparties
to19.TheEUrelevanceofthisconventionhasbeenidentified
bytheParliamentaryAssemblyoftheCouncilofEurope(PACE),
whichissuedafinaldeclarationon3December2010statingthat
“accessionbytheEuropeanUnion(EU)totheConventionwould
ensurethatitshighstandardsandhumanrightsapproachare
uniformlyappliedthroughoutEurope”.13

13 CouncilofEurope,ParliamentaryAssembly(2010).

Table 10.3: Acceptance of selected Council of Europe conventions, by EU Member State and Croatia Table 10.3: (cont’d)

Country AT BE BG CY CZ DE DK EE EL ES FI FR HU IE IT LT LU LV MT NL PL PT RO SE SI SK UK HR

Total accepted 13 11 15 20 14 13 15 14 11 16 16 15 16 14 15 15 13 15 12 17 13 17 18 16 19 16 10 20

ECHR (as amended by P14) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
ECHR P1 (property, education, etc) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
ECHR P4 (No prison for debt, etc) √ √ √ √ √ √ √ √ x √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ s √
ECHR P6 (death penalty) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
ECHR P7 (criminal appeal) √ s √ √ √ s √ √ √ √ √ √ √ √ √ √ √ √ √ s √ √ √ √ √ √ x √
ECHR P12 (discrimination) s s x √ s s x s s √ √ x s s s x √ s x √ x s √ x √ s x √
ECHR P13 (death penalty) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ s √ √ s √ √ √ √ √ √ √
ESC rev* s √ √ √ s s s √ s s √ √ √ √ √ √ s s √ √ s √ √ √ √ √ s √
ESC Protocol Collective Complaints** s √ √ √ s s s s √ s √ √ s √ √ s s s s √ s √ s √ √ s s √
CPIPPD √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
AP to CPIPPD √ s √ √ √ √ s √ s √ s √ √ √ s √ √ √ x √ √ √ √ √ x √ s √
CCVVC √ √ x √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
ECPT √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
ECRML √ x x √ √ √ √ x x √ √ s √ x s x √ x s √ √ x √ √ √ √ √ √
FCNM √ s √ √ √ √ √ √ s √ √ x √ √ √ √ s √ √ √ √ √ √ √ √ √ √ √
ECECR s x x √ √ √ x x √ s s s s s √ x s √ s x √ s x s √ s x √
‘Oviedo Convention’ x x √ √ √ x √ √ √ √ √ s √ x s √ s √ x s s √ √ s √ √ x √
Convention on Cybercrime s s √ √ s √ √ √ s √ √ √ √ s √ √ s √ s √ s √ √ s √ √ s √
AP to Convention on Cybercrime s s x √ s s √ s s x s √ x x x √ s √ s √ s √ √ s √ s x √
CATHB √ √ √ √ x s √ s s √ s √ s √ √ s √ √ √ √ √ √ √ √ √ √ √ √
CSEC s s s s x s s x s x s s s s s s x x x s s s s s s x x s
CAOD x x x x x x x s x x s x √ x x s x x x x x x x √ s x x x

Notes:Greyed-inboxesindicatedevelopmentsin2010.

ECHR(asamendedbyP14) EuropeanConventiononHumanRights(asamendedbyP14)

ESC(rev)* EuropeanSocialCharter(revised)

CPIPPD Conventionfortheprotectionofindividualswithregardtoautomaticprocessingofpersonaldata

CCVVC ConventionontheCompensationofVictimsofViolentCrimes

ECPT EuropeanConventionforthePreventionofTortureandInhumanorDegradingTreatmentorPunishment

ECRML EuropeanCharterforRegionalorMinorityLanguages

FCNM FrameworkConventionfortheProtectionofNationalMinorities

ECECR EuropeanConventionontheExerciseofChildren’sRights
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Moreover,in2010twoEUMemberStatesratifiedtheConvention
onCybercrime–PortugalandSpain–andthreeEUMember
States–Netherlands,PortugalandRomania–ratifiedtheaddi-
tionalprotocoltothisconvention.Thisbringsthetotalnumber
ofMemberStateswhicharestatepartiestotheseinstruments
to18and10,respectively.

AsshowninTable10.3,therehavenotbeenanynewdevel-
opmentsin2010withrespecttoanumberofinstruments.
Therewerestill,forexample,23ratificationsandanotherthree
signaturestotheFrameworkConventionfortheProtectionof

NationalMinorities(FCNM)amongtheEUMemberStates,with
FrancebeingtheonlyMemberStatewhichhasneithersigned
norratifiedtheconvention.InrelationtotheEuropeanCharter
forRegionalorMinorityLanguages(ECRML)thereare16ratifica-
tions,threeadditionalsignaturesandeightEUMemberStates
havenotevensignedthisCharter.Croatiahasratifiedboththe
FCNMandtheECRML.

Finally,in2010twoEUMemberStates–HungaryandSweden–
ratifiedtheCouncilofEuropeConventiononAccesstoOfficial
Documents,whichonlyopenedforsignaturein2009.

Table 10.3: Acceptance of selected Council of Europe conventions, by EU Member State and Croatia Table 10.3: (cont’d)

Country AT BE BG CY CZ DE DK EE EL ES FI FR HU IE IT LT LU LV MT NL PL PT RO SE SI SK UK HR

Total accepted 13 11 15 20 14 13 15 14 11 16 16 15 16 14 15 15 13 15 12 17 13 17 18 16 19 16 10 20

ECHR (as amended by P14) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
ECHR P1 (property, education, etc) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
ECHR P4 (No prison for debt, etc) √ √ √ √ √ √ √ √ x √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ s √
ECHR P6 (death penalty) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
ECHR P7 (criminal appeal) √ s √ √ √ s √ √ √ √ √ √ √ √ √ √ √ √ √ s √ √ √ √ √ √ x √
ECHR P12 (discrimination) s s x √ s s x s s √ √ x s s s x √ s x √ x s √ x √ s x √
ECHR P13 (death penalty) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ s √ √ s √ √ √ √ √ √ √
ESC rev* s √ √ √ s s s √ s s √ √ √ √ √ √ s s √ √ s √ √ √ √ √ s √
ESC Protocol Collective Complaints** s √ √ √ s s s s √ s √ √ s √ √ s s s s √ s √ s √ √ s s √
CPIPPD √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
AP to CPIPPD √ s √ √ √ √ s √ s √ s √ √ √ s √ √ √ x √ √ √ √ √ x √ s √
CCVVC √ √ x √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
ECPT √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √
ECRML √ x x √ √ √ √ x x √ √ s √ x s x √ x s √ √ x √ √ √ √ √ √
FCNM √ s √ √ √ √ √ √ s √ √ x √ √ √ √ s √ √ √ √ √ √ √ √ √ √ √
ECECR s x x √ √ √ x x √ s s s s s √ x s √ s x √ s x s √ s x √
‘Oviedo Convention’ x x √ √ √ x √ √ √ √ √ s √ x s √ s √ x s s √ √ s √ √ x √
Convention on Cybercrime s s √ √ s √ √ √ s √ √ √ √ s √ √ s √ s √ s √ √ s √ √ s √
AP to Convention on Cybercrime s s x √ s s √ s s x s √ x x x √ s √ s √ s √ √ s √ s x √
CATHB √ √ √ √ x s √ s s √ s √ s √ √ s √ √ √ √ √ √ √ √ √ √ √ √
CSEC s s s s x s s x s x s s s s s s x x x s s s s s s x x s
CAOD x x x x x x x s x x s x √ x x s x x x x x x x √ s x x x

‘OviedoConvention’ OviedoConventiononHumanRightsandBiomedicine

CATHB ConventionAgainstTraffickinginHumanBeings

CSEC ConventionontheProtectionofChildrenagainstSexualExploitationandSexualAbuse

CAOD ConventiononAccesstoOfficialDocuments

* AllEuropeanMSarestatepartiestotheoriginalESC

** SignatureofESC(rev)automaticallyincludessignatureoftheAdditionalProtocol

Source: FRA, 2010

√=Stateparty

s=signed

x=notsigned
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FocusingontheUnitedNations(UN)level,itisevident
fromthefollowingfiguresandtablesthatin2010themost
significantdevelopmentshavetakenplaceinrelationtothe
relativelyrecentConventionontheRightsofPersonswith
Disabilities(CRPD),whichwasadoptedon13December
2006.In2010,fiveEUMemberStates–Czech Republic, 
France, Latvia, LithuaniaandSlovakia–ratifiedthecon-
vention,whichbringsthetotalnumberofCRPDratifications
byEUMemberStatesto16.ElevenMemberStateshadpre-
viouslysignedtheconvention;so,attheendof2010allEU
MemberStatesare,atleast,signatoriestotheCRPD.Croatia
hasalsoratifiedtheconvention.Moresignificantly,theCRPD
isthefirstUNhumanrightsinstrumentwhichprovidesthe
possibilityforregionalorganisationstoaccedetothecon-
vention.On23December2010,theEUtookadvantageof
thatprovisionandthisistobewelcomedasanexample
oftheentrenchmentofinternationalhumanrightslawinto
thenewEUfundamentalrightsarchitecture.14

Furthermore,therehavealsobeensomedevelopments
withregardtotheOptionalProtocoltotheCRPDwhich
allowsforindividualcomplaints.Greecehassignedthe
protocol,andFrance,Latvia,LithuaniaandSlovakiahave
alsoratifiedit.ThisbringsthenumberofEUMemberStates
whohavesigned,butnotyetratified,theOptionalProtocol
tonine–14MemberStateshaveratifiedit.Croatiahad
alreadyratifiedtheOptionalProtocol.

Itisencouragingthatin2010,twoEUMemberStateshave
alsoacceptedoptionalprovisionsand/oroptionalprotocols
tootherUNhumanrightstreatieswhichallowforindividual
complaints.Thisisobviouslyimportantsinceitprovides
individualswhoserightshavebeenviolatedwithameans
ofredress.In2010,SpainbecamethefirstEUMember
StatetoratifytheOptionalProtocoltotheInternational
CovenantonEconomic,SocialandCulturalRights(ICESCR).
Inthatyear,Estoniaalsoacceptedanoptionalprovisionin
theInternationalConventionontheEliminationofRacial
Discrimination(ICERD),whichallowsforindividualcom-
plaints.ThisbringsthetotalnumberofEUMemberStates
tohaveacceptedthisprovisionto23.

Inrelationtochildren’srights,itshouldnotbeforgotten
thatwhiletheConventionontheRightsoftheChild(CRC)
itselfenjoysalmostuniversalratification(butfortwonon-EU
MemberStates),theoptionalprotocolshavenotreceived
asmuchsupport.In2010,HungaryandCyprusratifiedthe
OptionalProtocolontheinvolvementofchildreninarmed
conflict,whichhasnowbeenratifiedbyall27EUMember
States.Inthesameyear,HungaryandMaltaalsoratified
theOptionalProtocolonthesaleofchildren,childprostitu-
tionandchildpornography,bringingthetotalnumberof
EUMemberStatesratificationsto23.Croatiahadalready
ratifiedbothoptionalprotocols.

14 EuropeanCommission(2011).

Ithasalreadybeenacknowledgedabove,inrelationtoCouncil
ofEuropeconventions,thattherehasbeensomeactivityinthe
areaofcombatinghumantrafficking.In2010,Irelandratified
theProtocoltoprevent,suppressandpunishtraffickinginper-
sons,especiallywomenandchildren,supplementingtheUnited
NationsConventionagainstTransnationalOrganizedCrime.

Lastly,itisregrettablethatintheareasofminoritiesand
migrantprotection,EUMemberStateshavenotbeenas
activeattheUNlevelastheyhaveattheCouncilofEurope
level.ThisisevidencedbythefactthatnoEUMemberState
haseithersignedorratifiedtheInternationalConventionon
theprotectionoftherightsofallmigrantworkersandmem-
bersoftheirfamilies(ICRMW).Speakingontheanniversary
oftheICRMW,theUNSpecialRapporteurontheHuman
RightsofMigrants,JorgeBustamante,calledonstateswhich
havenotratifiedtheConventionto“seizetheopportunity
toundertakeanimportantsteptoensurethehumanrights
ofeveryperson”.15Furthermore,theInternationalLabour
OrganisationConventionC169(onindigenousandtribal
peoples)hasonlybeenratifiedbythreeEUMemberStates–
Denmark, NetherlandsandSpain–whiletheremain-
ing24EUMemberStateshavenotsignedtheconvention.
LuxembourgandtheNetherlandsratifiedin2010the
OptionalProtocoltotheConventionagainstTorture(CAT),
whileBulgariasignedit.

Lastly,itmustbenotedthatformallycommittingtorights
isnotenough.ItisalsonecessaryforEUMemberStates
toactivelyparticipateinthemonitoringprocesseswhich
areprovidedforbymechanismsunderthevariousconven-
tions.ItisalsohighlyimportantforMemberStatestomake
meaningfulcontributionstotheUniversalPeriodicReview
(UPR)oftheUNHumanRightsCouncil,ashasbeenoutlined
intheEuropeanParliamentResolutiononthesituationof
fundamentalrightsintheEuropeanUnion.16Indeed,the
InternationalCourtofJusticehasrecentlypraisedtheHuman
RightsCommittee(theInternationalCovenantonCiviland
PoliticalRights(ICCPR)monitoringbody)foritscontribution
totheinterpretationofthecovenant.AccordingtotheCourt,
“itshouldascribegreatweighttotheinterpretationadopted
bythisindependentbodythatwasestablishedspecifically
tosupervisetheapplicationofthattreaty”. 17

Table10.5indicateswhichEUMemberStateandCroatia
weremonitoredbyUNtreatybodiesandCouncilofEurope
monitoringbodies,aswellassettingoutwhichEUMember
StatetookpartintheUNUniversalPeriodicReviewpro-
cedurein2010.Itshouldalsobenotedthatstateparties’
compliancewiththeEuropeanSocialCharterismonitored
bytheEuropeanCommitteeofSocialRightsonanannual
basis,wherebytheCommitteeanalyseswhetherstatesare
incompliancewithagroupofspecificarticleseachyear.

15 HumanRightsEducationAssociation(2010).
16 EuropeanParliament(2009),paragraph46.
17 InternationalCourtofJustice,Ahmadou Sadou Diallo (Republic of 

Guinea v. Democratic Republic of the Congo),30November2010,
paragraph66.
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Figure 10.5: Acceptance of selected Council of Europe conventions, by EU Member State and Croatia
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Source: FRA, 2010

TheCommitteeisalsomandatedtoreceivecomplaintsand
in2010itdealtwithfouradmissibilitydecisionsconcerning
EUMemberStates.18

Inconclusion,itisessentialforEUMemberStatestogo
beyondratificationsandmonitoringinordertoputtheir
internationallegalobligationsintopracticeatnationallevel.
Formeasurementofenjoymentorabuseoffundamental
rightsintheEU,itisessentialtoalsoconsidertheextent
towhichpeopleareawareofandcanexercisetheirrights,
aswellashavingtheopportunitytoseekredress.Court
casesonlyrevealthe‘tipoftheiceberg’whenthenumber
ofunreportedincidentsoffundamentalrightsabusesare
takenintoaccount.Hence,acombinationoflegislation,

18 CouncilofEurope,EuropeanCommitteeofSocialRights,Decisions
onAdmissibility:European Roma Rights Centre (ERRC) v. Portugal,
17September2010;European Council of Police Trade Unions (CESP) v. 
Portugal,22June2010;European Trade Union Confederation (ETUC) 
v. Belgium,8December2009;Centre on Housing Rights and Evictions 
(COHRE) v. Italy,8December2009.

monitoringofthesituationontheground,andenforcement
iskeyforguaranteeingtherealisationandprotectionof
fundamentalrightsintheEU.
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Country AT BE BG CY CZ DE DK EE EL ES FI FR HU IE IT LT LU LV MT NL PL PT SE RO SI SK UK HR

Total accepted 23 23 21 21 19 25 24 18 16 27 20 24 23 19 23 21 20 18 20 23 20 22 24 21 24 23 22 23

ICERD √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

ICERD - Individual complaints (Art. 14) √ √ √ √ √ √ √ √ x √ √ √ √ √ √ x √ x √ √ √ √ √ √ √ √ x x

ICCPR √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

ICCPR - State complaints (Art. 41) √ √ √ x √ √ √ x x √ √ x √ √ √ x √ x √ √ √ x √ x √ √ √ √

ICCPR - OP1 (individual complaints) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √

ICCPR - OP2 (death penalty) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ s √ √ √ √ √ √ √

ICESCR √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

ICESCR - OP x s x x x x x x x √ s x x x s x s x x s x s x x s s x x

CEDAW √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CEDAW - OP √ √ √ √ √ √ √ x √ √ √ √ √ √ √ √ √ x x √ √ √ √ √ √ √ √ √

CEDAW - Inquiry procedure (Art. 8) √ √ √ √ √ √ √ x √ √ √ √ √ √ √ √ √ x x √ √ √ √ √ √ √ √ √

CAT √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CAT - OP s s s √ √ √ √ √ x √ s √ x s s x √ x √ √ √ s √ √ √ x √ √

CAT - State complaints (Art. 21) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CAT - Individual complaints (Art. 22) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CAT - Inquiry procedure (Art. 20) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ √ √ √ √ √

CRC √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CRC - OP1 (armed conflict) √ √ √ √ √ √ √ s √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CRC - OP2 (prostitution) √ √ √ √ s √ √ √ √ √ s √ √ s √ √ s √ √ √ √ √ √ √ √ √ √ √

ICRMW x x x x x x x x x x x x x x x x x x x x x x x x x x x x

CRSR √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CTOC √ √ √ √ s √ √ √ s √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

Protocol to CTOC (smuggling of migrants) √ √ √ √ s √ √ √ s √ √ √ √ s √ √ s √ √ √ √ √ √ √ √ √ √ √

Protocol to CTOC (trafficking) √ √ √ √ s √ √ √ s √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

ICPED s s s s x √ s x s √ s √ x s s s s x s s x s s s s s x s

CRPD √ √ s s √ √ √ s s √ s √ √ s √ √ s √ s s s √ √ s √ √ √ √

CRPD - OP (individual complaints) √ √ s s s √ x x s √ s √ √ x √ √ s √ s x x √ √ s √ √ √ √

ILO C169 x x x x x x √ x x √ x x x x x x x x x √ x x x x x x x x

Table 10.4: Acceptance of selected United Nations’ conventions, by EU Member State and Croatia Table 10.4: (cont’d)

Notes:  Greyed-in boxes indicate developments in 2010.  

Full names of United Nations conventions:

ICERD -  International Convention on the Elimination of Racial 
Discrimination

ICCPR - International Covenant on Civil and Political Rights

ICESCR - International Covenant on Economic, Social and Cultural Rights

ICESCR - OP - Optional Protocol to the ICESCR

CEDAW -  Convention on the Elimination of All Forms of Discrimination 
against Women

CEDAW - OP - Optional Protocol to the CEDAW

CAT -  Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment

CAT - OP - Optional Protocol to the CAT

CRC - Convention on the Rights of the Child

CRC - OP1 -  Optional Protocol to the CRC on the involvement of 
children in armed conflict

CRC - OP2 -  Optional Protocol to the CRC on the sale of children, 
child prostitution and child pornography

ICRMW -  International Convention on the Protection of the Rights 
of All Migrant Workers and Members of Their Families
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Country AT BE BG CY CZ DE DK EE EL ES FI FR HU IE IT LT LU LV MT NL PL PT SE RO SI SK UK HR

Total accepted 23 23 21 21 19 25 24 18 16 27 20 24 23 19 23 21 20 18 20 23 20 22 24 21 24 23 22 23

ICERD √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

ICERD - Individual complaints (Art. 14) √ √ √ √ √ √ √ √ x √ √ √ √ √ √ x √ x √ √ √ √ √ √ √ √ x x

ICCPR √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

ICCPR - State complaints (Art. 41) √ √ √ x √ √ √ x x √ √ x √ √ √ x √ x √ √ √ x √ x √ √ √ √

ICCPR - OP1 (individual complaints) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √

ICCPR - OP2 (death penalty) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ s √ √ √ √ √ √ √

ICESCR √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

ICESCR - OP x s x x x x x x x √ s x x x s x s x x s x s x x s s x x

CEDAW √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CEDAW - OP √ √ √ √ √ √ √ x √ √ √ √ √ √ √ √ √ x x √ √ √ √ √ √ √ √ √

CEDAW - Inquiry procedure (Art. 8) √ √ √ √ √ √ √ x √ √ √ √ √ √ √ √ √ x x √ √ √ √ √ √ √ √ √

CAT √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CAT - OP s s s √ √ √ √ √ x √ s √ x s s x √ x √ √ √ s √ √ √ x √ √

CAT - State complaints (Art. 21) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CAT - Individual complaints (Art. 22) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CAT - Inquiry procedure (Art. 20) √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ x √ √ √ √ √ √ √

CRC √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CRC - OP1 (armed conflict) √ √ √ √ √ √ √ s √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CRC - OP2 (prostitution) √ √ √ √ s √ √ √ √ √ s √ √ s √ √ s √ √ √ √ √ √ √ √ √ √ √

ICRMW x x x x x x x x x x x x x x x x x x x x x x x x x x x x

CRSR √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

CTOC √ √ √ √ s √ √ √ s √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

Protocol to CTOC (smuggling of migrants) √ √ √ √ s √ √ √ s √ √ √ √ s √ √ s √ √ √ √ √ √ √ √ √ √ √

Protocol to CTOC (trafficking) √ √ √ √ s √ √ √ s √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √

ICPED s s s s x √ s x s √ s √ x s s s s x s s x s s s s s x s

CRPD √ √ s s √ √ √ s s √ s √ √ s √ √ s √ s s s √ √ s √ √ √ √

CRPD - OP (individual complaints) √ √ s s s √ x x s √ s √ √ x √ √ s √ s x x √ √ s √ √ √ √

ILO C169 x x x x x x √ x x √ x x x x x x x x x √ x x x x x x x x

Table 10.4: Acceptance of selected United Nations’ conventions, by EU Member State and Croatia Table 10.4: (cont’d)

√=Stateparty/acceptedprovisions

s=signed

x=notsigned

CRSR - Convention relating to the Status of Refugees

CTOC - Convention on Transnational Organised Crime

ICPED -  International Convention for the Protection of All Persons 
from Enforced Disappearance

CRPD - Convention on the Rights of Persons with Disabilities

CRPD - OP - Optional Protocol to the CRPD

ILO C169 -  International Labour Organization Convention No. 169 
on Indigenous and Tribal Peoples 

Source: FRA, 2010
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Figure 10.6: Acceptance of selected United Nations’ conventions, by EU Member State and Croatia
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Table 10.5:  Reports adopted in 2010 by the monitoring bodies established under the UN and Council of Europe conventions,  
by EU Member States and Croatia 

CERD

H
RC

CESCR

CEDAW

CAT

CRC

CRC-O
P-SC

U
PR

ECPT

ECRM
L

FCN
M

ECRI

Total

AT √ √ √ 3

BE √ √ √ √ 4

BG √ √ √ 3

CY √ 1

CZ √ √ 2

DE √ 1

DK √ √ 2

EE √ √ √ 3

EL 0

ES √ √ 2

FI √ 1

FR √ √ √ 3

HU √ √ √ 3

IE 0

IT √ √ √ 3

LT 0

LU √ √ 2

LV 0

MT √ 1

NL √ √ √ 3

PL √ √ 2

PT 0

RO √ √ 2

SE √ 1

SI √ √ 2

SK √ √ √ 3

UK √ 1

HR √ √ √ 3

Total 7 4 1 3 2 2 2 6 9 3 8 4 51

Notes: 
CERD Committee on the Elimination of All Forms of Racial Discrimination
HRC  Human Rights Committee (Monitoring body of ICCPR)
CESCR Committee on Economic, Social and Cultural Rights
CEDAW Committee on the Elimination of Discrimination Against Women
CAT Committee Against Torture
CRC Committee on the Rights of the Child
CRC-OP-SC Committee on the Rights of the Child (Monitoring the Optional Protocol on the Sale of Children)
UPR Universal Periodic Review
ECPT European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment
ECRML Committee of Experts on Regional and Minority Languages
FCNM Advisory Committee on National Minorities
ECRI European Commission against Racism and Intolerance 

Source:  FRA, 2010 (own calculations), based on information available at www.tb.ohchr.org/default.aspx and www.coe.int/t/dghl/overview_
monitoring_en.asp

√=Monitoringreportadopted

Countries

www.tb.ohchr.org/default.aspx
www.coe.int/t/dghl/overview_monitoring_en.asp
www.coe.int/t/dghl/overview_monitoring_en.asp
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2010 marked the first year the European Union (EU) operated on the basis of a legally binding bill of rights – the 
Charter of Fundamental Rights of the EU. This year’s annual report of the European Union Agency for Fundamental 
Rights puts the spotlight on the achievements and challenges of the EU and its Member States as they strive to 
inject robust life into their fundamental rights commitments. Steps forward in 2010 included, among many, the 
reinforcement of a fundamental rights check of EU legislative proposals and the adoption of the regulation on 
the Citizens’ Initiative – an important new EU participatory democracy tool. Moves by several Member States to 
strengthen or create National Human Rights Institutions or the ratification of the United Nations Convention on the 
Rights of Persons with Disabilities (CRPD) by the EU complemented this picture. 

Still, there is no room for complacency. The EU continues to face various issues of concern in the fundamental rights 
field, such as persisting and extreme poverty as well as social exclusion among Roma communities and deteriorating 
conditions of asylum seekers in certain Member States. In 2010, the European Court of Human Rights delivered over 
600 judgments for violations of human rights against almost all 27 EU Member States. 

This report examines progress on EU and Member State rights obligations under the Charter of Fundamental Rights of 
the EU, covering the following topics: situation of Roma in the EU; asylum immigration and integration; border control 
and visa policy; information society and data protection; the rights of the child and protection of children; equality 
and non-discrimination; racism and ethnic discrimination; participation of EU citizens in the Union’s democratic 
functioning; access to efficient and independent justice; and victims’ protection.
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ECHR  European Convention on Human Rights

CJEU  Court of Justice of the European Union 
(CJEU is also used for the time predating 
the entry into force of the Lisbon Treaty 
in December 2009)

ECRI  European Commission against Racism 
and Intolerance (Council of Europe)

ECtHR European Court of Human Rights

EU-MIDIS  European Union Minorities and 
 Discrimination Survey

FRA   European Union Agency for Fundamental 
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NGO   Non-governmental organisation
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TEU Treaty on European Union

TFEU Treaty on the Functioning of the EU 

Note:  A list of international and regional human rights 
 conventions and their  abbreviations can be found in 
Chapter 10.
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